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In the Court of Appeals of the District of Columbia. 

' Andkew 0. Keely^ Trustee, et al., Appellants, 

m. 

Joseph H. Moore et al. 


a Supreme Court of the District of Columbia. 

Andrew C. Keely, Trustee, and Richaed K, 

Paynter, Plaintiffs, 
vs. 

Joseph H. Moore, Edward J. Stellwagen, 
and Thomas M. Gale, Trading as Thomas 
J. Fisher and Company. 

United States of America, 1 . 

District of Columbia, J ^ * 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 Declaration. 

Filed September 7,1899. 

In the Supreme Court of the District of Columbia. 

Andrew C. Keely, Trustee; Richard K. 

Paynter, Plaintiffs, 
vs. 

Joseph H. Moore, Edward J. Stellwagen, 
and Thomas M. Gale, Trading as Thomas 
J. Fisher and Company. 

The plaintiffs Andrew C. Keely trustee and Richard K. Paynter 
sue the defendants to recover the possession of the undivided ninety^ 
one hundredths (91 / lOQ) part of all that certain piece or parcel of 
land and premises situate lying, and being in the city of Washing¬ 
ton District of Columbia, and being known and described as lot 
numbered twenty-three (23) in Samuel Davidson’s subdivision of 
lot^ in square numbered one hundred and sixty-six (166),' in which 
the plaintiffs claim an estate in fee-simple and of which they were 
lawfully seized and possessed to wit: on the first day of June, 1899, 
when the defendants entered the same and unlawfully ejected the 
1—1243 a 
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^ At Law. No, 43824. 


^ No. 43324. At Law, 
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plaintiffs therefrom and from thence hitherto unlawfully detained 
and still continues to detain the same from the plaintiffs. 

And the plaintiffs claim the possession of said undivided part of 
said real estate and premises with the appurtenances, besides the 
cost of this suit. 

1 2. And the plaintiffs sue the defendants in action for rents and 

mesne profits; for money payable by the defendants to the 

2 plaintiffs, for that the defendants, on to wit, the first day of 
June, 1899, unlawfully ejected the plaintiffs from the real 

estate described in the first part of this declaration, to wit, the un¬ 
divided ninety-one one-hundredths part of lot number twenty-three 
(23) in Samuel Davidson’s subdivision of lots in square number, one 
hundred sixty-six (166) of which they claim an estate in fee-simple 
and of w'’hich they were lawfully seized and possessed on the afore¬ 
said day, which the defendants have since said date detained and • 
still continue to detain and unlawfully occupy, to the great damage 
and injury of the plaintiffs, in the sum of three thousand dollars 
($3,000) and the plaintiffs claim the sum of three thousand dollars 
besides the costs, arid pray judgment accordingly. 

LEO SIMMONS, 

Attorney for Plaintiffs, 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
day of service hereof; otherwise judgment. 

LEO SIMMONS, 

Attorney for Plaintiffs, 


3 . Plea of Defendant Joseph Moore, 

Filed September 16,1899. 

In the Supreme Court of the District of Columbia. 

Andrew C. Keely, Trustee, et al. 1 

m, V At Law. No. 43324. 

Joseph H. Moore et al. j 

For plea to the declaration filed in the above-entitled cause, and 
to each count thereof, the defendant Joseph H. Moore says that he is 
not guilty as alleged. 

HAMILTON & COLBERT, 
Attorneys for Defendant Joseph H, Moore. 
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Plea of Defendant- Edward D Stellwagen et al. 

Filed Septembet 16j 1899. 

In the Supreme Court of the District of Columbia. 

Andrew C. Keely, Ti^ustee, ET AL. J 

vs. > At Law. No. 43324. 

Joseph H. Moore et al. ) 

For plea to the declaration tiled in the above-entitled cause, and to 
each count thereof, the defendants Edward J. Stellwagen and 
Thomas M. Gale, partners trading as Thomas J. Fisher and Com¬ 
pany, say that they are not guilty as alleged. 

HAMILTON & COLBERT, 
Attorneys for Defendants Stellwagen and Gale. 


4 Joinder of Issue. 

Filed September 20,1899. 

In the Supreme Court of the District of Columbia. 
Andrew C. Keely, Trustee, et al., Plaintiff-, 


vs. 


No. 43324. At Law. 


Joseph H. Moore et al., Defendants. 


The plaintiffs join issue upon the separate pleas of the defendants. 

LEO SIMMONS, 

Attorney for Plaintiffs. 

To Hamilton. & Colbert, attorney- for defendants. 

Service of copy of above acknowledged this 20th day of Septem¬ 
ber, 1899. 

HAMILTON & COLBERT, 
Attorneys for Defendants Stellwagen, GajleyO/nd &ore. 

Memorandum. 

February 4,1902.—Verdict for defendants. 
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5 Supreme Court of the District of Columbia. 

Thursday, March 27,1902. 

Session resumed pursuant to adjourUmeiit, Chief Justice Bingham, 
presiding. 

^ Hi * * * 


Andrew C. Keely, Trustee; Bichard K. ' 
Paynter, Plaintiffs, 
vs. 


Joseph H. Moore, Edward J. Stellwaoen, 
and Thomas M. Gale, Trading as Thomas 
J. Fisher & Co.; Mary Cecilia Thomson, 
and Georgiana Hawkes Thomson, Defend¬ 
ants. 


At Law. 


No. 43a24. 


Upon consideration of the motion for a new trial heretofore sub¬ 
mitted to the court, it is ordered that said motion be and hereby is, 
overruled,and judgment on verdict ordered: Therefore it is consid¬ 
ered that the plaintiff’s take nothing by their suit, and that the de^ 
fendants go thereof without day and recover against the plaintiffs 
their costs of defense to be taxed by the clerk, and have execution 
thereof. 

The plaintiffs note an appeal to the Court of Appeals, and the 
bond for costs on said appeal is fixed in the sum of flOO.OO. 

Memorandum. 


March 31,1902.—January term prolonged 30 days to settle bill of 
exceptions. 

6 Memoranda. 


April 15,1902.—Appeal bond filed. 

May 9,1902.—Bill of exceptions submitted. 

May 23, 1902.—-Time to file transcript extended to August 1, 
1902. 


Supreme Court of the District of Coluinbia, July 17,1902. 

Andrew C. Keeley et At(., . Plaintiffs, 1 

vs. V At Law. No. 43324. 

Joseph H. Moore Ed? AL., Defendants.) 

Now come here again the plaintiffs by their attorneys and pray 
the court to sign, seal and make part of the record their bill of ex¬ 
ceptions taken during the trial hereof, and submitted on the 9th 
day of May, 1902, now for then, which is accordingly done. 
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BiUofEMeptions. 

Filed July 17, im 

In the Supreme Court of the District of Columhia. 

Andrew 0. ItEELEY et al. j 

m. Vi/aW. Ho. 4BS24. 

Joseph H. Moore et al. J 

i » 

Beit remembered, that at the trial of this cause, the plaintiff in 
order to maintain the issues on their part joined, prodnced a Certain 
! stipulation, signed-by the attorneys for the parties and gave the 
I same in evidence, which stipulation is in words following: 

That William Thomson Jr. a citizen of the United Statesy died 
I in the year of 1887, seized of the property involved in this suit, hav*- 
ing purchased same some time prior to his death. That said Wil- 
I liam Thomson Jr. was born in the United States and always re¬ 
mained a citizen thereof. That he left no children or descendants 
of children, and was never married. That at the date of the death 
of said William Thomson Jr., he left no brothers of sisters. That 
the father of said William Thomson Jr. was also a citizen of the 
"United States and died prior to said William Jr. That the father 
of said William Jr. had five brothers and three sisters, all of whom 
died prior to said William Jr. and without leaving any children or 
descendants of children, excepting a brother, David Thomson and 
two sisters, Ann Haig and Christina Gruthrie (uncle and aunts of 
said William Jr.) That said Christina left one child who also died 
prior to said William Jr. without leaving issue. That the descend"- 
ants of said David Thomson and Ann Haig, Uncle and aunt of said. 
William Jr. aforesaid, are the only living kin or blood relations of 
the said William Jr. 

“ That said David Thomson always lived in Great Britain and at 
his death) left two children, viz., Mary C. and Georgiana Hawhcs 
Thomson, defendants to said suit, and no other children or descend^ 
ants of children. That said Ann Haig (aunt of said William Thom¬ 
son) who was a citizen of the United States, left surviving her, six chil¬ 
dren born in lawful wedlock, viz., Ann Haig, James Haig, John 
Haig, Elizabeth Weir, Thomas Haig and Christina Weir, ^^1 of 
whom were born in the United States and always remained citizens 
thereof; and all of whom died prior to said William Jr., excepting 
said Chfistona Weir who is now living; that of those that are de¬ 
ceased, all left issue born ill lawful wedlock and in the United 
States, excepting Ann Haig the ^munger, who died unmarried in 
1858. That the plaintiffs in this case have aequired and now iiold 
the title of all of the descendants of the chiidren of said Ann Haig, 
to the property involved in this suit, excepting nine one-hundredths 
undivided part thereof.’^ 

8 TheTetipon it was conceded and admitted that the de¬ 

fendants, at the beginning of this suit, were in possession of 
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the property described in the declaration, claiming title under an 
alleged will of one William Thomson, the person named in said 
stipulation, and thereupon the plaintiffs rest their case. 

Thereupon the attorneys for the defendants proceed to make 
their opening statement, and in which the following words were 
used: 

“ We expect to prove that this deed (referring to the deed under 
which the plaintiffs claim title) lacks any consideration; that it 
was the consum-ation of the whole conspiracy and there is a title in 
some nominal individual to act as scapegoat of these people who 
come here and try to force the old ladies out of their rights. It is 
certainly proper to show that it was made for their benefit and 
for ”- 

Whereupon the plaintiffs, through their attorney, objected to the 
line of argument and opening statement, and the court without 
sustaining said objection, stated as follows: 

“Perhaps it arises upon your stipulation. It would not seem 
that in that paper it is stipulated not to make certain defenses or to 
make any defense that might be open to them consistent with the 
assumption on their part that the plaintiffs had the title to the 
property, that is, they had the title of the deceased William Thom¬ 
son, Jr.” 

Counsel for Plaintiffs : “ We contend that the question as to 
why this title was conve? 2 ed to the trustees is not in issue.” 

Attorney for the Defendants : “ It is in issue, and it is in issue 
what the}?^ gave for it, it would have weight with the jury in deter¬ 
mining the question in this case. And it seems to me while we 
cannot question the title, that when they conveyed it they consid¬ 
ered it worthless.” 

Attorney for the Plaintiffs : “ What would that prove? ” 

Attorney for the Defendants : “ It would prove that for fif¬ 
teen years they considered it a valid will and until somebody 
trumped up this matter.” 

Attorney for Plaintiffs: I submit that that argument 
9 is not only unfounded in fact and has no reason for it; that 
Mr. Keeley is the son-in-law of some of these people. He is 
the son-in-law of one.” 

Attorney for Defendants : “ Who is Mr. Paynter ? ” 

Attorney for Plaintiffs : “ Mr. Paynter is also a relative of the 
familjL I submit that it has nothing to do with it and should not 
go before the jury.” 

The Court : “You claim that they hold under the will, what 
would that tend to prove or disprove ? ” 

Attorney for Defendants: “Our friends want to prove the 
will invalid.” 

Attorney for Plaintiffs: “ Would that make it invalid? ” 

The Court : “ We hav’n’t reached that stage of the case, yet while • 
counsel mention it, it may also be noted by the jury that you con¬ 
test the right of the defendants to produce any evidence of that 
kind. When we get to the place to offer evidence it would be the 
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proper time to dispose of the question whether it should be given 
or not.” 

Whereupon the defendants offered the following stipulation. 

10 In the Supreme Court of the District of Columhia. 

Andeew C. Keeley et al. 
vs. 

JosicPH H. Moore et al. 

It is now stipulated and agreed, that the plaintiff- will not object 
to the manner and form of taking the deposition-of the witnesses 
examined on the part of the defendants, under a certain commission 
herotofor- issued in this court to William M. Osborne, consul geii" 
era! at London, England, or to its form in any way; or for any act 
contrary to the instructions of the court, committed by said com¬ 
missioner or by any one. Provided however that this shall in no 
way be considered as a waiver of the plaintiffs’ rights to object to the 
materiality of any or all of such evidence, or in any way admitting 
same to be competent or relevant and specifically reserving the right 
to object to the materiality of any and all of said evidence; that the 
plaintiffs do not waive the right to contend that same is incbmpe- 
tent, irrelevant or immaterial, and provided further that the plain¬ 
tiffs shall have the right to a further commission to be issued to 
some person located in Southampton, England (the name of whom 
shall be agreed upon at some future time) to further cross-examine 
the witnesses Walter P. Lomer, Bichard Roope Linthorne and Septi¬ 
mus Cooksey; and to take the depositions of such other witnesses as 
they may desire, provided the names of such witnesseSj however, be 
furnished counsel, appearing herein for the defendants, a sufficient 
time in advance of taking them depositions for said counsel to ar¬ 
range for and make or cause to be made such examination of any or 
all of the witnesses whose testimony may be taken under this stipu¬ 
lation as counsel may deem proper; the expense and cost of 

11 same however shall be borne by the plaintiff-. And it is fur¬ 
ther agreed that ^l^a^this case shall be passed until the April 

term of said court after which either side may make application for 
i a day to be set for trial, which if not mutually agreed upon, shall 
I not be before May 1st 1901. , 

LEO SIMMONS, 

^ LAMBERT and BAKER, 

AWys for Defendants. 

12 And thereupon the defendants to maintain the issues upon 
thmr part joined, produced as a witness, one Walter K 

Lomer, who testified by deposition as follows : 

1st. What is your name, occupation and residence? M5^ name is 
Walter Randall Lomer. My occupation is that of a solicitor of the 
• supreme court of judicature in England, which occupation I car¬ 
ried on at 18 Portland street, Southampton in the county of Ha,uts, 


Law. No. 4B324. 
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England; and my private residence is Aslidene, Begenifs Park? 
Southampton, as aforesaid. 

2nd. What was your occupation and residence on or about the 
24th day of February 1888 ? My occupation on the 24th day of 
February 1886, not in 1888 as stated in the interrogatory, which is 
obviously a clerical error, was that of a solicitor, which occupation 
I carried on at 18 Portland street, Southampton, as aforesaid. I 
then resided at St. Andres Lodge, Southampton, as aforesaid. 

3rd. Were you acquainted wnth William Thomson; if so, state 
how long you were acquainted with him ? Yes, I was acquainted 
with William Thomson; I knew him by repute, and by sight for 
several years prior to February 1886, but I only made his personal 
acquaintance in the month of February, 1886. 

4th. Were you a witness to a will dated the 24th day of Febru¬ 
ary, 1886, which is on file now in the probate, divorce, and admi¬ 
ralty division of the high court of justice. Yes, I was a witness to 
a will dated the 24th day of February, 1886, which is now on file 
in the probate, divorce and admiralty division of the high court of 
justice. 

5th. Will you look at that will, which will purports to be the 
will of William Thomson, and state whether or not your signature' 
appears as a witness thereto ? I have looked at the said will 
13 and I say that my signature does not appear as a witness. 

6th. If so, state the circumstances under which you wit¬ 
nessed the same and who else, if anybody, was present at the time? 

I witnessed will at the request of said William Thomson, in his pres¬ 
ence and in the presence of Mr. Richard Roope Linthorne, the other 

witness thereto. ^ _ 

7th. Was or was not Richard Roope Linthorne a witness to said 
will, and if so, state the circumstances under which he witnessed 
the same and whether or not the said will was witnessed in the 
presence of William Thomson?, Mr. Richard Roope Linthorne was 
a witness to the said will; he was then my articled clerk and I 
asked him to witness the will as a second witness thereto; and^ he 
thereupon, in my presence and in the presence of said William 
Thompson did so. 

8th. State whether or not William Thomson acknowlesged the 
said will in your presence as his last will and testament? ^ WiHlain 
Thomson acknowledged the said will in my presence as his last will 
and testament. 

9th. State whet-er or not you signed as witness Of said will in the 
presence of the testator ? I signed as witness of said will in the 
presence of the testator. 

10th. State whether or not Richard Roope Linthorne signed as a 
witness to said will in the presence of the testator? Richard Roope 
Linthorne signed as a witness to said will in the presence of the 
testator 

11th. Was or was not William Thomson, at the time of the ma.king 
of said will of sound and disposing mind and capable of making a 
valid deed or contract? William Thomson, at the time of the 
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making of said will was of sound and disposing mind and capable 
of making a valid deed or contract. 

14 & 15 12th. In whose handwriting is the original will of Wib 

liam Thomson and state, if you know, when and where the 
same was prepared? It (the will) is in the handwriting of one of 
my clerks, Edward Bone. The will was prepared by me at my office, 
18 Portland street, Southampton, under instructions received by me 
from said William Thomson. 

13th. Look at the certified copy which accompanied this commis¬ 
sion and state whether or not it is a true copy of the will of William 
Thomson, now exhibited to you; you appearing as a witness upon 
said will ? Said certified copy now exhibited to me, is a true copy 
of the will of the said William Thomson. 

14th. Do you know, or can you set forth any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that maybe material to the subject of 
this your examination or the matters in question in this cause? If 
yes, set forth the same fully and at large in your answer. I can add 
nothing to what I have already testified, but the saying that William 
Thomson was in every sense fully competent to make his will. 

Cross-interrogatories. 

1st. How long had you known William Thomson prior to the 24th 
day of February, 1886 ? I knew William Thomson by repute and 
by sight for several y^ars prior to February 1886. I only made his 
personal acquaintance in the month of February 1886. 

2nd. When and where did you meet him, upon what occasions, 
and who else was present at the time ? He called upon me 
16 & 17 at the office at 18 Portland street, Southampton on the 
15th day of February 1886, upon the occasion of his in-, 
structing me to make his will. No one else was present at the time. 

3rd. If you say that you witnessed a paper for William Thomson, 
at whose request did you do so, and how did you know the charac¬ 
ter of the paper? At Mr. Thomson’s request; I knew the character 
of the paper because I prepared it. 

4th, How inanj^ papers did you witness for said Thomson. When 
and at what hour in.the day did you witness the papers? Two 
papers; being his will in duplicate; about 1.40 p. m. on the 24th 
I day of February, 1886. 

5th. Where was said Thomson when you signed same? In my 
office, 18 Portland street, Southampton in my presence. 

6th. Did you talk with him about the contents of the paper ?. Yes 
I did, and I read the contents carefully to him and he perfectly 
understood the same and expressed his approval thereof, and that 
I the same carried out his wishes. 

7th. If you say the paper shown you, was witnessed by you, state 
whether or not you did not witness another paper at the same time ? 
I did witness another paper, being a duplicate of the will at the same 
time. 

2—-mSA 
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8feh. If 3 ^ou did witness another paper at the same time do yoii 
know what has become of same ? The duplicate of the will, I am 
informed and believe, was forwar-ed to the probate court at New 
York, United States of America, but of this I have no personal 
knowledge. 

9th. Was William Thomson’s signature to the paper when you 
signed same ? It was on having signed it in my presence and 

18 in the presence of Mr. Richard Roope Linthorne, before we 
attested our signatures. 

10th. If you say it was, state how you know such to be a fact ? 
Because I saw him sign it. 

11th. If you say you witnessed such paper, state how many times 
his signatures appeared upon same, and on what part of same ? The 
signature appeared twice upon same; namely at the foot of the first 
page and at the end of the will on the second page. 

12th. Was Richard Roope Linthorne present when you first met 
Mr. Thomson ? If so, state when and where and what he was doing, | 
or what caused him to be present. He was not in my private room 
on the first occasion, but was in my ofiices engaged on other busi¬ 
ness. 

13th. Did he witness the same papers as you did ? If so, state at 
whose request he did so, and who else was present at the time. He 
did, he did it at the request of Mr. William Thomson, who, as well 
as myself, was present at the time. 

14th. Where, in what part of the house or office, when these papers 
were witnessed was William Thomson ? Did he see you when you 
signed as a witness ? William Thomson was in my private office; 
he did not see me sign as a witness. 

15th. If you say that said Thomson was of sound mind, state upon 
what you base your opinion. I base my opinion upon the fact that 
having prepared many wills for clients during mj^ professional 
career, extending over many years, I knew that he perfectly under¬ 
stood the contents of his will when read over to him by me, before 
he signed it. 

19 & 20 16th. How often did you associate with him ? Once a day, 

twice a day or once a month ? I really cannot so particu¬ 
larly specify; I used to meet him occasionally. 

17th. Did you know said Thomson was taken to an insane asy¬ 
lum on December l5th 1885 and confined there for .a considerable 
time? I did not. 

18th. Did you not know siich was the Case when you signed the 
paper ? I did not. 

19th. If you say that you did not know that he was or had been 
so confined to an insane asylum, assuming such to be a fact, would 
you still say that he was, at the time you witnessed the paper, of 
sound and disposing mind ? Yes, I do say emphatically that at the 
time I witnessed his will he was of sound and disposing mind. 

20th. What did he say or do at the time you signed the papers? 
He took his will and duplicate away with him first giving me a 
receipt for them, and he then stated he would attend before the 
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Gonsul-general in London and obtain the roqnisite eertifioato and 
not trouble his vice-consul, Mn Cooksej in the matter • bnt the next 
day he called and stated to me that he did not know when he wonld 
be in London again and therefore had seen Mr. Cooksey and ar¬ 
ranged with him to get the certificate, and he then handed me his 
will in duplicate to have the form certificate engrossed thereoU;, 
which was then done, and his will in duplicate returned to him. 

21st. What do you mean by the words “ sound mind ’- ? State 
fully ? I mean that William Thomson was perfectly mtional and 
conversed as a sane man would do and in a coherent manner. 
21 & 22 2nd. If you say you know in whose hand the writing of 
the will is, state how you know, and how often you have 
seen the party write and upon what occasion ? I know because the 
person in whose hand the writing is, was then and is still my principal 
clerk. I have seen him write almost daily during the past twenty- 
two years. 

23rd, If yoii say that said Thomson brought said will to your 
office or place of business, state how many papers he had with him 
and what they were ? He did not bring the will to me except on 
the occasion when he required a form of certificate to be endorsed 
thereon to be given Mr. Cooksey, being the day after he signed 
the will in duplicate, as I have before stated. 

24th. Did you witness a copy of the will or the original? I say 
I witnessed the original will in duplicate. 

25th. Do you know any of the parties to this litigation ? If so, 
which of them, and if you say you do, state when you last saw any 
of them and how often you have seen them ? I do not know any 
of the plaintifis or the first-named defendant, but if any of the othei* 
defendants are William Thomson-s first cousins, Mary C. Thomson 
and Georgiana Hawks Thomson, I say that I did know them but 
I have not seen them for years past. 

26th. Are you a solicitor or a barrister? If you answer yes, state 
if you have been in any way retained by any of the parties to this 
cause? If so, how and for what purpose? I am a solicitor of the 
supreme court of judicature in England, and have been practicing as 
such for the past twenty-six years. I professionaliy repre- 
23 &24 sent in. England the Misses Thomson referred to rn my 
answer to the last preceding interrogatory ? 

27th. Is it not a fact that Mr. Thomson neither asked you, nor 
Linthorne to witness his will ? It is not a fact ; on the contrary 
William Thomson did request me and Mr. Linthorne ti witness his 
will in duplicate. [ 

28th. How old are you? How old is Linthorne ? I am in my 
forty-ninth year. Mr. Linthorne is in his thirty-eight- year. 

29th. HaW you ever been tried and convicted of any crime? If 
so, state when and where ? I have not. 
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And thereupon the defendants to maintain the issues upon their 
part joined, produced as a witness, one Richard Roope Linthorne, 
who testified as follows: 

1st. What is your name, occupation and residence? My name is 
Richard Roope Linthorne. My occupation is that of a solicitor of 
the supreme court of judicature in England, and I am town clerk 
of the county borough of Southampton in the county of Hants, Eng¬ 
land, and my residence is Prospect Place, Hants, Southampton, as 
aforesaid. 

2nd. What was your occupation and residence on or about the 
24th of February 1888 ? On the 24th of February, 1886, not in 1888 
as stated in the interrogatory, that being evidently a clerical error, 
I was an articled clerk to Mr. Walter R. Lomer, solicitor, and my 
residence then was 43 Alexander road, hill, Southampton. 

3rd. Were you acquainted with William Thomson; if so state 
how long you were acquainted with him ? I was acquainted with 
Mr. William Thomson and first became acquainted with 

25 him at the time he made his will in February, 1886, and 
continued so acquainted with him until the time of his death. 

4th. Were you a witness to a will dated the 24th day of February 
1886, which is now on file in the probate, divorce and admiralty 
division of the high court of justice ? I was a witness to a will dated 
the 24th day of February, 1886, which is now on file in the probate, 
divorce and admiralty division of the high court of justice. 

5th. Will you look at that will, which will purports to be the will 
of the — William Thomson, and state whether or not your signature 
appears as a witness thereto? I have looked at the said will, dated 
the 24th day of February 1886, and I sa}’’ that said will, which pur¬ 
ports to be the will of Will Thomson, bears my signature thereto as 
a witness. 

6th. If so, state the circumstances under which you witnessed the 
same and who else, if anybody, was present at the time. I witnessed 
said will at the request of William Thomson in his presence and in 
the presence of Mr. Walter R. Lomer. The circumstances under 
which I witnessed the said will were that I was then the articled 
clerk of Mr. Walter R. Lomer, who called me from my room up¬ 
stairs, in his offices, and introduced me to William Thomson, and 
the said William Thomson thereupon requested me to witness his 
will, which I did in the nresence of himself and Mr. W. R. Lomer. 

7th. Was or was not Walter R. Lomer a witness to said will, and 
if so, state the circumstances under which he witnessed the same and 
whether or not the said will was witnessed in the presence of Wil¬ 
liam Thomson ? Walter R. Lomer was a witness to the said will, 
and he witnessed the same in the presence of myself and Wil¬ 
liam Thomson, at the request made to him, as well as as 

26 myself, by the said William Thomson. Mr. W. R. Lomer pre¬ 
pared the will and—professionally engaged for that purpose 

by the testator, William Thomson. 

8th. State whether |or not William Thomson acknowledged the 
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said will in your presence as his last will and testament. William 
Thomson acknowledged the said wilt in his presence as his last 
will and testament. 

9th. State whether or not 5 mu signed as witness of said will in the 
presence of the testator? I signed as witness of said will in the 
presence of the testator. 

10th. State whether or not Walter B. Lomer signed as a witness to 
said will in the presence of the testator? Walter R. Lomer signed 
as a witness to said will in the presence of the testator.- 

11th. Was or was not William Thomson, at the time of the making 
of said will of sound and disposing mind and capable of making a 
valid deed of contract? In my judgment William Thomson, at 
the time of the making of said will was of sound and disposing 
mind and capable of making a valid deed of contract. 

12th. In whose handwriting is the original will of William Thom¬ 
son and state if you know, when and where the same was prepared? 
The will, which was prepared and signed in duplicate, was in the 
handwriting of Mr. Edward Bone, who was then the chief clerk of 
Mr. W. R. Lom'i(;r, and with whom (the said Bone) I am intimately 
• acquainted. 

13th. Look at the certified copy which accompanies this commis¬ 
sion and state whether or not it is a true copy of the will of William 
Thomson, now exhibited it to you; you appearing as a wit- 
27 ness upon said will. I have looked at the certified copy, 
which accompanies this commission and I say that it is a true 
copy of the will of William Thomson. 

14th. Do you. know or can you set forth, any other matter or 
thing which may be a benefit or advantage to the parties at issue in 
this cause or either of them, or that may be material to the subject 
of this your examination, or the matters in question in this cause ? 
If yes, set forth the same fully and at large in your answer ? The 
will was prepared and signed in duplicate in the ordinary course 
I of professional business in Mr. Walter R. Lomer’s ojB&ce, and the 
I testator, Mr. William Thomson, appeared to be of perfectly sound 
[ and disposing mind. 

Cross-interrogatories. 

1st. Did you ever see William Thomson ? If so, who told you it 
was he, and why was he introduced, or pointed out to you, and by 
whom? When was this? Yes, I did; Mr. W. R. Lomer told me 
it was he and introduced me to him (William Thomson) on the oc¬ 
casion of his (William Thomson) attending at his (W. R. Lomer^s) 
office to sign his will, on thii; 24th day of February, 1886, and for 
the purpose of my being witness thereto. 

2nd. How did you know it was William Thomson? He was in¬ 
troduced to me as such by Mr. W. R. Lomer and my subsequent 
acquaintance with him (William Thomson) confirmed this. 

3rd. Where were you on the fifteenth day of December 1885 ? 
To the best of my belief, I was at Mr. W. R. Lomer’s office attending 
to his business. 
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28 4th. How long have you been employed at your present 
place? Since May, 1899, prior to which I was in practice in 

Southampton as a solicitor of the supreme court of judicature from 
March 1887. 

5th. Where were you employed before you entered the service of 
Mr. W. R. Lomer? I had no previous employment, having then 
only recently left Liverpool college, Lancashire England, where I 
was educated. 

6th. What did you do while in his employ ? Did he ever draw a 
will for Mr. Thomson ? If so, at whose, request ? While in his 
employ I assisted him in his practice. He did draw a Mil for Mr. 
Thomson, namely, the one made in February 1886, which I wit¬ 
nessed. I was informed by Mr. W. R. Lomer and verily believe, it 
was drawn at the request of Mr. Thomson. 

7th. If you say that you witnessed papers for Mr. Thomson, how 
many did you witness, and who was present besides yourself at the 
time? I witnessed two papers for Mr. Thomson, being his will in 
duplicate. Both Mr. Thomson and Mr. W. R. Lomer were present 
at the time, and no one else. 

8th. Describe the appearance of Mr. Thomson, that is, his phys- . 
ical appearance ? He was an elderly gentleman with gray hair. 

9th. Describe his manner and condition of stature, shape or form. 
Did you know his age ? If not, how old would you have taken him 
to be on the 20th of January 1886? He was a man of agree¬ 
able manners, of medium statu^re, and well proportioned. I do not 
know his age, but should have taken him to be between 60 

29 and 70 years of age, when I was first introduced to him, 
which w^as, as I have before testified, on the 24th of February, 

1886. I did not know him on the 20th of January, 1886. 

10th. How far or what distance is Mr. Lomer’s office from Mr. 
Thomson’s place? What did you do while with Mr. Lomer in 
1886 ? About half a mile distant. 

11th. How did he, William Thomson, appear in general health 
on the 24th of February, 1886 ? In very good health. 

12th. Who told you it was Thomson’s will that you were to wit¬ 
ness? He (Thomson) told me so himself upon his being intro¬ 
duced to me by Mr. W. R. Lomer in Mr. W. R. Lomer’s private 
room. 

13th. How long had Mr. Thomson been in your presence when 
you witnessed the paper ? Only a matter of a few minutes. 

14th. How do you know Mr. Thomson signed the paper ? Because 
he signed it in my presence. 

15th. Did you see him sign it? Certainly I did. 

16th. Did he ask you to sign the paper? If not; who did ? He 
did ask me to sign the paper. 

17th. Did he read the paper over to you ? No, he did not; it was 
not usual for a will to be read over in the presence of a solicitor’s 
clerk, who is an attesting witness, as I was on this attestation. 

18th. How many papers did you sign for him ? I signed two 
papers, being his will in duplicate, because he told me so at the time 
of my signing it. 
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80 19th. If you say that Wiliiam Thomsou was of sound and 

disposing mind, state how you know^ and for what I’eason 
you took him to be so. From my personal observation of him and 
his intelligent conversation. 

20th. Would jmti take a man to be of sound and disposing mind 
at Mr. Thomson’s age, taking into consideration the fact that he had 
been confined in an insane asylum only a few days prior to the time 
of the alleged execution of this paper? From.my knowledge and 
experience, most men in England are certainly capable of making 
valid wills between the ages of 60 and 70. I have no knowledge of 
Mr. Thomson having been confined neither do I believe that he had 
been confined in an insane asylum only a few days priorto the time 
of the execution by him of -— will, and even bad he beenj the fact 
that he had been discharged as cured, is sufficient evidence of his 
sanity at the time which is more than confirmed by my general 
observations of, and conversation with him, on the 24th of February, 
•1886. 

21st. At the time you witnessed these papers, did you know that 
Mr. Thomson had been placed in an insane asylum on the 15th day 
of December, 1885? I did not. 

22nd. Assuming that he had been confined, what would you then 
say about his sanity ? In answer to this cross-interrogatory I say 
the same as I have already said in reply to the twentieth interroga¬ 
tory. 

23rd. Is it not a fact that you never saw William Thomson write ? 
If you say no, state how often and what he was writing about, and 
how you came to know it. It is not a fact that I never saw William 
Thomson write, on the contrary I saw him write, namely, 

31 when he signed his will in duplicate on the 24th of February, 
1886, in my presence and in that of the subscribing witness, 

Mr. W. E. Lomer. I never saw him write but bn that occasion. 

25th. Have you ever been traed and Convicted of any crime. If 
so, state where and when? Certainly not. 

32 And thereupon the defendants to maintain- the issues upon 
their part joined, produced as a witness one Septimits Cook¬ 
sey, who testified by deposition to the following effect: 

Q. What is your name and present residence ? A. My name is 
Septimus Cooksey and my present residence is Wynterseadj Archers 
road, Southampton, Hampshire, England. 

Q. Are }mu a Son of the late John Henry Cooksey, formerly of 
the county and borough of Southampton, who was formerly vice- 
consul, at Southampton, of the United States of America. A, Yes, 
I am. , 

Q. Please state the date of the death of John Henry Cooksey. A. 
March 10th, 1895. 

Q. Was John Henry Cooksey vice-consul as aforesaid upon the 
25th day of February 1886. A. He was. 

Q. If s0> was the late William Thoinson consul at Southampton 
in February 1886, when your father, was vice-consul ? A, Yes> he 
was. 
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Q. Have you frequently seen your late father write and subscribe 
his name to documents, and if so, did you become, and are you, 
thoroughly acquainted with the manner and character of his hand¬ 
writing and subscriptions. A. I did frequently see my late father 
write and subscribe,his name to documents, which I had many op¬ 
portunities of doing, being his partner in business, which made me 
thoroughl}^ acquainted with the manner and character of his hand¬ 
writing and subscriptions. 

Q. Did you on the 16th of May 1900, attend at the principal reg¬ 
istry of the probate division of the high court of justice in England, 
and having produced to you there the original will of said William 
Thomson, deceased, dated the 24th day of February 1886, 

33 then and there examine particularly the certincate written 
in the margin of the second and last page of said will, which 

certificate purports to be signed by your late father, and then 
and there identify said signature as having been made in the 
handwriting of your father, John Henry Cooksey? A. Yes, I did. 

Q. Having now exhibited to you the above-mentioned original 
will of the late William Thomson and now looking at the certificate 
written in the margin of the second and last page of the said will, 
which certificate purports to have been signed by your late father, 
John Henry Cooksey, will you state in whose handwriting said sig¬ 
nature appears? A. I am positive that the signature to such certifi¬ 
cate is ill the handwriting of my late father. 

Q. Will 3 mu look at photograph marked J. D. V. No. 1, and 
appended to this commission, and state who wrote and signed said 
statement set out in photograph? A. I say without hesitation that 
the signature “ John H. Cooksey,” is the signature of my late father. 

Q. Do you know or can you set forth any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of 
this your examination, or the matters in question in this cause? 
If yes, set forth the same fully and at large in your answer. 

And thereupon the attorneys for the plaintiffs objected to the 
reading of the following answer to the final interrogatory, upon the 
grounds that the question is not responsive to any question asked 
the witness, and by reason thereof the plaintiff could not have an 
opportunity to cross-examine him upon said answer, which objection 
the court overruled, and the pJaintiffs excepted. 

A. I have nothing to add to what I have already testified except 
that I recollect the occasion in the month of February, 1886, when 
Mr. Thomson came in to see my father about his will, but 

34 the exact date of which I cannot, after this lapse of time 
recall, and I say at that time so far as I could judge Mr. 

Thomson was perfectly sane and in good health. 

Thereupon the plaintiffs moved to strike out the answer last 
named; which motion the court overruled, and the plaintiffs there¬ 
upon excepted. 
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Oross^-examination of said witiiess:^ 

Q. Where were you December 1st 1885 ? A. I cannot say after 
this elapse of time, not haying kept a dm?yj but to the best of my 
helief, I was in Southampton attending to my business in the ordi¬ 
nary way. 

Q. Whore were you on the: first; of Koyember 1885? A. I an¬ 
swer this crosainterrc^atory in the^same. way as I answered the last^ 
preceeding cross-interrogatorj. 

Q, If you say you were at .Southampton, state what you wore 
doing there and what business you were engaged in at that time ? 
A. I was. engaged in the business of my partnership with my* fa¬ 
ther, which business was- that of winesi spirits and proyision mer? 
chants. 

Q. How old are you ? A. In my fortieth yean 

Q. How often, did you see John H. Cooksey write ? A; Almost, 
daily for years. 

Q. How often did you see him write during the last ten years of 
his life ? A; Almost daily. 

Q. How do you know that the signature to the certificate-to the 
alleged will,' is the signature of your father; John H. Cooksey ?' A. 
Being thoroughly well acquainted with his handwriting and'hay¬ 
ing carefully examined such signature I am perfectly su re of it. 
85 Q- At whose request did you attend before the registry of 
the probate diyision of the high court of justice in England* 
on May 16th 1900? A. At Mr. W R. Lomer's request. 

Q. Were you paid for your seryices. If so, what amount and by 
whom? A; No I was not actually paid * for my services, but I re¬ 
ceived from Mr. W. R. Lomer the sum of three guineas as some 
compensation for my loss of time 'from business, and I received 
from him a further sum of one and a half guineas for my travel¬ 
ing expenses. 

Q. Did you know William Thomson, the party who it is claimed^ 
made- the will in question. A. I knew him veiy well as he often 
came to see my father on consular and other business, Mr. Thomson' 
then being consul' and ■ my father being vice-consul. My father’s 
place of business was very near-to the oUce of the United States- 
consul at Southampton.' 

Q. If so, when did you first see him. Where and ho w often did- 
■ you see him. A. After this^great elapse of time I-really cannot re-^- 
call the first time I saw Mr. Thomson. I saw him very frequently in - 
the town of Southampton, but in my fether^s office and elsewhere. 

Q. Is it not'possible that the alleged signature of your father-to* v 
said will may be thatnf some ono else. A. Not at all ; I am abso¬ 
lutely, certain that it is my father’s* signature. 

Q. Is the whole certificate in his handwriting. A. No, it is notf 
Only my father’s signature to the certificatOj and his officiaLtitle, 
namely, “viee-consuT of'the United'States of Aimerica,” are in his * 
handwriting* I. am informed by Mr; Lomer, and verily,believe 
that the certificate (with the exception of the words:^‘ 25th ’’* writteni 

8—1243a 



18 ANDREW C. REELY, TRUSTEE, ET AL. VS. 

I am informed and verily believe by Mr. Thomson himself) 

36 is in the handwriting of his (Mr. Lomer’s) chief clerk, Edward 
Bone. 

Q. Are you quite sure the signature is that of John H. Cooksey ? 
A. Yes, I am positive it is. 

And thereupon the defendants to further maintain the issues upon 
their part joined, produced as a witness one Bobert Albion 
Pritchard, who testified by deposition to the following —: 

The plaintiffs having objected separately to each of the questions ■ 
propounded to said witness, having made said objections of record 
at the time said interrogatories were sent out b}'^ the commission. 
And again renewed their objections to said questions and answers 
separately thereto before the court at the trial upon the grounds that 
the same was irrelevant and incompetant, but said objections were 
overruled; and thereupon the plaintiffs excepted to the allowance 
of each question and answer separately. 

Q. State your name, occupation and place of residence. A. My 
name is Robert Albion Pritchard (not Robea Pritchard as incor¬ 
rectly described in the commission). I am a barrister-at-law and 
one of the registers of the probate, divorce and admiralty division 
of the high court of justice of this country. I am also a doctor of 
civil law and my official residence is at the probate registry, Somer¬ 
set house. Strand London England. 

Q. State the duties of your office and whether or not you have 
knowledge of the records of your office and the original papers con¬ 
tained therein. A. The duties of my office are to examine, certify 
and sign wills as one of the registers of the probate division of the 
high court of justice, and attend to matters incident 

37 and as a result of these duties I have knowledge of the 
records of my office and of the original papers contained 

therein. 

Q. State whether or not there is a paper there purporting to be 
the last will and testament of William Thomson. A. Yes, there is. 

Q. State whether the last will and testament has been probated 
in the probate divorce and admiralty division of the high court 
of justice and. whether the same is of record. A. Yes, the last 
will and testament has been probated in the probate, divorce and 
admiralty division of the high court of justice, and the same is of • 
record. 

Q. State whether or not there is any other„ certificate on the second 
and last page of said original will and if so, state what said certifi¬ 
cate contains. A. There is on the last page of the original will a 
certificate, a true copy of which is photographed and annexed to the 
declaration of the notarial certificate of Mr. Venn which is now pro¬ 
duced to me. There is no other certificate on the said will but the ’ 
attestation clause. That certificate is in the following words: 

“ I hereby certify that William Thomson, consul at Southampton 
for the United States of America, attended before me this 25th day 
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of February, 1886, and acknowledged the foregoing paper-writing 
contained in two sheets of paper as the last will and testament, and 
that the signature William Thomson at the foot thereto, is in the 
proper handwriting of the said William Thomson. 

JOHN H. COOKSEY, 
Vice-consul of the United States of America” 

Q. Will you look at the paper marked J. D. V. S. purporting to 
be a photograph of certificate of John Henry Cooksey vice-consul of 
the United States and state whether the original appears attached to 
said will, and if so, exactly how the same appears. A. I have 

38 looked at a paper marked “ J. D. V. 1 ’’ (not J. D. V. 3, as stated 
in this interrogatory) purporting to be a photograph of cer¬ 
tificate of John Henry Cooksey, vice-consul of the United States, 
and I say that the original of such photograph appears written on 
the second, which is the last page of the original will executed by 
William Thomson and bearing the date February 25th 1886 and 
which will was made by William Thomson and attested by Walter 
R. Lomer, solicitor Southampton, Hampshire, England, and 
Richard Roope Linthorne, his articled clerk, and I say that the 
original does apnear exactly as is described on said Exhibit J. D. 
V.l.” 

Q. Will you look at paper marked “ J. D. V. 2 ” attached to these 
interrogatories which paper purports to be a certified copy of the 
last will and testament of William Thomson and state what said 
paper is. A. I have looke^d at the paper marked “ J. D. V. 2,” which 
is attached to these interrogatories and I say that the paper is what 
it purports to be, namely, a certified copy of the last will and testa¬ 
ment of William Thomson. 

Q. State whether you have compared said paper with the original 
will of said William Thomson and if so, when. A. Yes, I have 
compared said paper with the original will of said William Thom¬ 
son. I compared it with the said original will, on the 15th day of 
January of this j^ear, 1901, and I say it is correct, word for word, in 
every particular, of said original will. 

Q. Do you know, or can you set foi’th, any other matter of thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of 
this your eitamination, or the matters in question in this cause? If 
so, set forth the same fulUy and at large in your answer. A. No ; I 
know of nothing in addition to what I have already testified, except! 
that the original will of the said William Thomson has been 

39 duly proved in form of law and the probate of it would- be 
accepted as evidence of a will in all courts of justice on this 

county. 

And thereupon the defendants to further maintain the issues upon 
their part joined, produced as a witness one William Gee Parker, 
who testified by deposition to the following effect: 

The plaintiffs having objected separately to each of the questions 
propoundm^ to said witness, having made said objections of record 
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at the time said interrogatories were sent out by commission, and 
again renewed their objections to said questions and answers sepe- 
ret-ly thereto before the court at the trial, upon the grounds that 
the same were ivvQvelewi, incompetent, and inimaterial, but said ob¬ 
jections were overruled and thereupon the plaintiffs excepted to the 
allowance of each question and- answer separately. 

Q. State your name, occupation'and residence. A. My name is 
William Gee Parker, my occupation is that of a photographer and 
my business residence is at number 288 High Holborn in the county 
of London, England. 

Q. State what, if anything, you know of the will of William 
Thomson, and whether at any time you photographed a paper, 
or a part of a paper, purporting to be a certificate on said will. A. 
Yes, I know of the will of William Thomson and I say that I was 
called upon in the course of my business to make a photograph of 
the paper or part of a paper purporting to be a certificate on the 
said will. 

Q. Fully set out all of the circumstances of making said photo- 
- graph. A. I recollect that the will in question was brought here 
where my examination is now being taken, namely 288 High Hol¬ 
born in the county of London, England, by the gentleman 
40 from the probate registry of the high court of justice, Somer¬ 
set house. Strand, in the county of London, a copy of which 
I have in my day book. The name of the gentleman I cannot re¬ 
call. It was brought here, so far as I can remember, for tlie pur¬ 
pose of having a fac-simile made of a certificate which appeared on 
that will, and I know that I personally made the photograph of the 
said certificate, and whilst the said will with the certificate thereon 
was in my studio, I can remember quite well that it did not go out 
of my sight, and after this certificate had been photographed by me, 
the will with certificate thereon was handed back by me to the ofii- 
cial who brought it to my studio from the probate registry of the 
high court of justice, Somerset house. Upon reference to my day 
book I find that the photograph in question was made by me on the 
23rd of April 1900. . , 

Q. Will you look at the photograph annexed to these interroga¬ 
tories marked “ J. D. V. 1 ” and state what the same is. ^ A. I have 
looked at the photograph annexed to' the interrogatories marked 

J. D. V. 1 and I say that the said photograph marked “ D. V. 

1 ” is a fac-simile copy of the certificate as it appears on the original 
will in question, which fac-simile cOpy was made by me. 

Q.' Do you know, or can you -set forth, any ether matter or thi% 
which may be a benefit Or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of this 
your examination, or the matters in question in this cause. If yes, 
set forth the same fully and at large “in your answer. A. I 
41 do not know that I haVe anything further to add, except 
that I recall the fact that Mr. JohnWenn, a notary public of 
the city of London, accompanied the officer of the registry of the 
high court of justice, Somerset house, (whose name I cannot nnw 
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recall) an^ that in his; presence and in the presence Of Mi\ Venn 
made a photograph of the certificate that appeared on the will. 'Bhe 
original photograph is the same as is annexed to the notarial cer¬ 
tificate of Mr. Venn, now produced to me by the commissioner and 
marked “ J. D. V. l;” the negative of this photograph is in my 
possession and has never left my possession it being the practice of 
my firm to keep all negatives-for some years. As a matter of fact 
all negatives or photographs taken by my firm are kept for at least 
ten years, except when negatives or photographs are especially asked 
for by the parties for whom the negatives have been taken whiehis 
of very rare occur-ance. 

And thereupon the defendants to further maintain the issues upon 
their part joined, produced as a witness one John .Dalton Venn 
who testified by deposition to the following effect: 

The plaintiffs having objected seperately to each of the questions 
propounded to said witness, having made said objections of record 
at the time said interrogatories were sent out by commission, and 
again renewed their objections to said questions and answers sep- 
erately thereto before the court at the trial, upon the grounds that 
the same were irreverent, incompetent and immaterial, but said ob¬ 
jections were overruled and thereupon the plaintiffs excepted to the 
allowance of each question and answer seperately. 

Q. State your name, business and residence. A. My name is 
John Dalton Venn. I am a notary public and my business 
42 residence is at 59 Grresham house. Old Broad street, in the 
city of London, England. 

Q. ‘State what, if anything, you know about the photograph¬ 
ing of the will or a part thereof, or certificate thereto of William 
Thomson. A. I was present on the 23rd day of April 1900, at 
Messrs. Parker and Company’s place of business at 288:High Hol- 
born in the county of London, England, photographers, and saw a 
certificate in the margin of the original will of William Thomson 
photographed by Mr. W. Gee Parker. 

Q. If the same was photographed or any part thereof photo¬ 
graphed, state when and where and by whom and whether the Same 
was done in your presence. A. I have already answered this inter¬ 
rogatory ill my reply to the last preceeding interrogatory. 

Q. Will you look at the photograph annexed to these interroga¬ 
tories and marked J. D. V. 1 ” and state vyhat the same is? A. I 
have looked at the photograph annexed to this interrogatory marked 
“' J. D. V. 1 ” and I say that it is itlre photograph taken in my pres¬ 
ence by Mr. W. Gee Parker, and to which I have already referred. 

Q. Do you know, or can you set forth, any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be’material to the subject of 
this your examination, or the matters in ^question in this cause ? If 
yes,*set forth- the same fully and at iarge in your answer. A. I refer 
to my notorial certificate marked Exhibit A” which is annexeff to 
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these interrogatories, which was granted by me on the 23rd day of 
April 1900 and under my notorial seal and signature which sets out 
all that I know in connection with the photograph and the 

43 will of the said William Thomson; and also the certificate in 
the margin of the said will, and I confirm same in every 

particular. 

And thereupon the defendants to further maintain the issues upon 
their part joined, produced as a witness one WtoER Maxwell 
Lyte who testified deposition, to the following effect: 

The plaintiffs having objected seperately to each of the questions 
propounded to said witness, having made said objections of record 
at the time said interrogatories were sent out by commission, and 
again renewed their objections to said questions and answers sepe- 
rately thereto before the court at the trial, upon the grounds that the 
same was irrevelent and incompetent, but said objections were over¬ 
ruled and thereupon the plaintiffs excepted to the allowance of each 
question and answer separately. 

Q. State your name, occupation and residence. A. My name is 
Walter Maxwell Lyte (not Lyle as incorrectly described in the com¬ 
mission) ; I am by occupation a curl servant, employed as a clerk in 
the probate registry, Somerset house. Strand, in the county of Lon¬ 
don, England; and my ofi&cial residence is in the said probate reg¬ 
istry, Somerset house. 

Q. State the duties of your office. A. The proving, registering, 
and giving safe custody to wills and granting letters of administra¬ 
tion. 

Q. State whether or not in your office, you have a paper probated 
as the last will and testament of William Thomson bearing the date 
of February 25th, 1886. A. Yes, I have. 

44 Q. State whether or not the same or any part thereof or 
any certificate thereto, was photographed; if so, state when 

and where, under what circumstances, and in whose presence? A. 
Yes, acting on instructions from the record keeper of the probate 
registry, 1 took the aforesaid original will at 12 o’clock, noon, on 
Monday the 23rd of April 1900 to Messrs. Parker, photographers, 
288 High Holborn, London, England. I went into the studio there. 
The photographer, Mr. Parker an elderly gentleman, his assistant 
Mr. Jupp, a solicitor of 48 Lime street in the city of London, an¬ 
other gentleman, who I understood to be a notary public of the city 
of London and myself were present. The photographer was re¬ 
quested in my presence by Mr. Jupp to photograph the certificate 
in the margin of the second and last sheet of said will, including 
pencil writings, namely the words “omit” and the words “not 
to be reg’d.” The said second sheet was pinned to a board. 
In the first instance an exposure was given with electric and day¬ 
light combined. I was asked to wait a few minutes for the result. 
I did so and was informed by the photographer that over-exposure 
had been made ; I was informed a few minutes later by the photog- 
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rapher that a good result had been obtained. No further exposures 
were made. I then took the will back to the probate registry, Som¬ 
erset house. The will did not leave my sight for a single instant 
the whole time. 

Q. Will you look at the photograph marked “ J. D. V. 1 ” and 
state what the same is and the circumstances under which it was 
made. A. 1 have looked at the photograph marked “ J, D. V. 1 ” 
and have examined it carefully with the original certificate 

45 and pencil writing on the said will. The photographed cer¬ 
tificate is word for word the same as that of the original will 

including the signature of “ John H. Cooksey” vice-consul of the 
United States of America.” The photograph is printed on —■ which 
is to- short, and include- the combination of the pencil line on the 
extreme right edge beyond the letter “ 1 ” of the word consul. There 
is nothing else in the margin of the original will with the exception 
of two pencil ticks, a small “ 6 ” and a small “ 2 ” written in pencil 
also beyond the right edge of the photograph. The part of the sig¬ 
nature of John D. Venn, namely, “ D. Venn ” on the top right hand 
corner of the photograph and part of the letter “ V ” of the name 
“ Venn,” and the letters “ enn ” the remainder of the name “ Venn ” 
on the bottom of the left edge of the photograph; do not appear 
in the aforesaid margin of the second and last sheets of the original 
will which was photographed in my presence. 

Q. Do you know or can you state, any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of 
this your examination, or the matters in question in this cause. If 
yes, set forth the same fully and at large in your answer. A. I have 
nothing to add. 

46 And thereupon the defendants offered to read as part of 
their evidence, to the jury, the following paper, marked 

“ J. D. V. 3,” to which the plaintiffs, through their attorney, objected ; 
said objection was overruled and the plaintiffs excepted. 

“ J. D. V. 3.” 

■ Exhibit from the Principal Registry of the Probate Divorce and 
Admiralty Division of the High Court of Justice. 

The following is a copy of a certificate written on the second page 
of the original will of Win. Thomson, deceased, proved in this 
registry the 25th day of January, 1887, but which forms no part of 
the probate thereof. 

“I hereby certify that Wm. Thomson, consulate at Southanlpton, 
for the United States of America, attended before me this 25th day 
of February, 1886, and acknowledged the fore'going paper-writing 
contained in two sheets of paper as his last will and testament, and 
that the signature ‘Wm. Thomson’at the foot thereof is. in the 
proper handwriting of the said Wm. Thomson. 

[l. s.] JNO. H. COOKSEY, 

Vice-consul^ United States of America^ 
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I certify that tkis copy has been examiiaed iwith the original cer^ 
tificate deposited in this registry and that it is a. tcne copy thereof* 
(Signed) A. MUSGRAVE, Registrai\ 

47 At the execution of the commission for the examination of 
witnesses between Andrew G. Keeley et al. v.% Jos. H. Moore. 

et al. This Exhibit No. J. D. V. 3, and hereto annexed, was. pro¬ 
duced and shown to J. D. Venn, and by him deposed unto ^nd sub¬ 
scribed hy him at the time of his examination above. 

WM. M.. OSBOENE, 

Gommissioner. 

JNO. D. VENN, Witness. 

And thereupon the defendants offered to read in evidence the fol¬ 
lowing-paper, purporting, to be a copy of the will of Wm. Thomson, 
Jr. late United States consul, at Southampton, England. 

This is the last will and testament of me, William Thomson, late 
of Washington city, in the United States of America, but at present 
of No. 24 Cumberland place, in the town and county of Southamp¬ 
ton, England, consul at Southampton aforesaid, for the United States 
of America. 

I hereby revoke all former wills and testamentary dispositions 
made by me. I direct all my past debts and funeral and testamen¬ 
tary expenses to be paid as soon as conveniently may be after my 
decease. I appoint James E. Cunningham, of No. 4 Arthur street, 
West London bridge, in the city of London, merchant, George 
Scott, of No. 4 Lower Prospect place, in said town and county 
of the town of Southampton, doctor of medicine, Samuel Gresine 
Thompson of No. 1630 Spruce street, Philadelphia, Pennsyl¬ 
vania, in said United States of America, attorney-at-law, and 
Simon Pardessus of No. 10 College place New York, in said United 
States of America (hereinafter called my trustees) to be the 

48 executors and trustees of my will. I bequeath all my wear¬ 
ing apparel to William Thomson Weir, the elder, of No. 

2010 North Eighth street, Philadelphia, aforesaid, and Thomas 
Haig, of No. 926 North Eourth street, Philadelphia, aforesaid, 
equally between them. I bequeath my Columbian nonds to Maria 
Guthrie, of No. 63 South Clerk street, Edinboro, Scotland, spinster. 
I devise my house and premises situate on Seventeeth street, Wash¬ 
ington, aforesaid, unto Mary Cecelia Thomson, and GeorgianaHawkes 
Thomson, both of No. 3 Coptall Villas, Folkesbone in the county of 
Kent, England, spinsters, for their joint lives and to the survivor 
of them for her life, and from and after the decease of the survivor 
of them the said Mary Cecelia Thomson and Georgiana Hawkes 
Thomson, then I devise the said house and premises unto Mary- 
Cunningham Eoberts (wife of Coryton Eoberts, of Ceylon, coffee 
planter) of No. 4 Arthur street. West London bridge, aforesaid, for 
her life and from and after the decease of said Mary Eoberts then I: 
devise the. said house and premises unto her only son now aged ten 
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years or thereabouts, absolutely. I devise my house and premises 
situate at the corner of Sixth avenue and Thirteenth street, New 
York, aforesaid, and bequeath all my bonds or securities which are 
now or at time of my death may be in possession of said Samuel 
Gresiue Thomson, for the safe custody thereof, my oil paintings, pur¬ 
porting to be portraits of Columbus and his sons and my furniture, 
plate, glass, linen, china, books, pictures, prints, wines, liquors 
and other household effects unto my trustees upon trust that 
my trustees shall sell and convert into money the same, and 
shall divide the moneys to arise from such sale and conver- 
I sion, after deducting thereout the costs, charges and expenses 
i of and incident to such sale amongst the persons in 

I 49 the proportions following, that is to say, as to the net proceeds 
of sale of my said house and premises at New York two- 
fourths part thereof to the said William Thomson Weir, one three- 
fourths part thereof to the said Thomas Haig and the remaining 
fourth part thereof to Elizabeth Cunningham of No. 4 Arthur street, 
west London bridge aforesaid, widow. As to the net proceeds of 
sale of my said bonds and securities one-eighth part thereof to the 
said Maria Guthrie and the remaining seven-eighths part thereof to 
such of the daughters of #he said James E. Cunningham as shall at¬ 
tain the age of twenty-one years or marry under that age in equal 
shares. As to the proceeds of the sale of my said oil paintings one- 
half part thereof to the said James E. Cunningham and the other 
one-half part thereof to Janet Thomson Welsh, wife of Alexander 
Welsh, of Waughton Preston Kirk, East Lothian, Scotland, and as 
to the proceeds of sale of my said furniture and household effects 
one-fourth part thereof to the said Maria Guthrie, one-fourth part to 
said Maria Cecelia Thomson, one-fourth part to the said Georgiana 
Hawkes Thomson, and the remaining one-fourth part to the said 
Mary Cunningham Roberts. I devise and bequeath all my real and 
personal estate not hereby otherwise disposed of to the same persons 
and in the like shares as I have lastly hereinbefore bequeathed the 
proceeds of sale of my said furniture and household effects. 

In witness whereof I, the said William Thomson, have to this my 
last will and testament contained in two sheets of paper, and to each 
sheet thereof, set rny hand this 24th day of February, 1886. 

WILLIAM THOMSON. 

50 Signed and acknowledged by the said William Thomson, 
the testator as and for his last will and testament in the 
presence of us, both being present at the same time, who at his re¬ 
quest in his presence, and in the presence of each other have here¬ 
unto subscribed our names as witnesses. 

WALTER R. LOMER, 

Solicitor, Southampton, ^Jng. 

R. ROUTE LINTHORNE, 

His Articled Clerk 

On 25th day of January, 1887, probate of this will was granted to 
James Elliott Cunningham one of the executors. 

4—1243a 
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I cerfcif}^ that on the 16th day of August, 1887, the above written 
copy of will was examined with the original will deposited in this 
registry and that it is a true copy thereof. " . 

- • J. 0. HANNEW, Register. 

(The following is a copy of the certificate attached to the margin 
of the will.) 

r 

I hereby certify that William Thomson, consul at Southampton 
for the United States of America, attended before me this 25th day 
of February 1886 and acknowledged the foregoing paper-writing 
contained in two sheets of paper as his last will and testament and 
that the signature “ Wm. Thomson ” at the foot thereof is in the 
proper handwriting of the said William Thomson. 

[seal u. s. consul.] JOHN H. COOKSEY, 

Vice-consul United States of America. 

51 To the introduction of which papers the plaintiffs, through 
their attorneys, objected upon the following grounds: 

“ First, because the paper offered is not properly certified as re¬ 
quired by law to entitle it to admission in evidence. And is not 
properly proven to be a copy of the original paper, and is not proper 
and competent evidence to prove a will of real estate. That the 
original will should be produced. That the alleged will had not 
been proven to be a will executed in accordance with the law of the 
District'of Columbia so as to admit it as'evidence of a will of real 
estate, for want of proper attestation. Upon the grounds that the 
evidence of the witness to the alleged will discloses the fact that if 
such will ever existed it had been executed in duplicate, and that 
the duplicate of such will should be produced. Upon further 
grounds that it appeared from the evidence of the witness to said 
alleged will, that it was not the paper shown to have been signed 
by said Thomson; the one purporting to have been signed by tiim, 
according to the-evidence, having been signed and executed by the 
alleged testator at the foot of each page thereof, while the copy of 
the papers produced showed the want of the signature on the first 
page. Upon .the grounds that the testator at the time the paper is 
alleged to have been executed, was of unsound mind. Upon the 
grounds that the alleged paper, if such was a will, was obtained by 
undue influence, * * by James E. Cunningham, or some 

other person.” 

Thereopon the court overruled each and all of said objections and 
admitted said paper in evidence and allowed same to be read to the 
jury. To each and all of said rulings the plaintiffs excepted, 

52 and the defendants offered no other or further evidence in 
relation to said alleged will, or the execution thereof and 

thereupon announced their case closed. 

And thereupon the plaintiff offered as a witness in rebuttal, Annie 
Lowman who testified by deposition, as follows: 

1. Where do you live ? I live at No. 85 Park street, Freemantle 
in the borough and county of Southampton, Hampshire, England. 
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2. Did you know William Thomson, late United States consul at 
. Southampton, England. I knew William Thomson, late United 

States consul at Southampton, England. 

3. If you say you were employed by William Thomson; state’ 
when you were so emplo^'^ed and how long you remained with him. 

I was employed by A¥illiam Thomson as housekeeper from about 
the year 1882 until the year 1886, about three and one-half years as 
far as I can remember. 

4. Were you in his employ in December 1885 ? Yes,“ I was in his 
employ in December 1885. 

5. What happened to Mr. Thomson in the month of December 
1885 ? Mr. Thomson was in the month of December 1885, taken to 
the asylum. 

6. If you say he was taken to the any asylum; state what asylum 
it was and whv he was taken there. He was taken to Laverstock . 
House asylum at Salsbury in the county of Wiltshire because he 
was insane. 

7. Did he appear to be sane or insane when he was taken away ? 
He appeared to be insane when he was taken away. 

8. What did he do to make yon think he was insane ? He 

53 stuffed paper and straw inside his clothes and asked me and 
my mother (who was staying there to protect me) to set him 

on fire. He several times tried to jump out of windows, and all 
windows had to be shut up, barred and secured. He threatened to 
take my life, he talked all sort of nonsense, he wrote letters without 
meaning to several persons and in order to quiet him on several oc¬ 
casions I made up a fur rug and put it in his bed and told him it 
was a baby. He would mix up food and drink together and eat 
with his hands and behaved generally like a mad man. 

9. How long did he remain confined in the asylum ? He went. 
into the asylum about the 16th of December 1885, and returned, 
home about the 1st of February 1886. 

10. Who came to his house, while he was so confined, and how 
often? A Miss Thomson (I cannot say which) called some time 
before he went to the asylum, but called onl}?- once and only stayed 
a short time. 

11. Did you ever see Miss Georgianna H. or Mary C. Thomson at 
his house ? I saw a Miss Thomson at his house only once, but can¬ 
not say whether she was Miss Georgianna or Miss Mary C. Thomson. 

12. When Mr, Thomson returned from the asylum who was with 
him? When Mr. Thomson returned from the asylum there was 
with him a keeper and a doctor. 

13. How long did you remain with him after he returned? I 
left Mr. Thomson’s service some time in March 1886. 

14. What were your duties or in what way were you engaged 
about the Thomson house ? I was the housekeeper^ and managed 

the housework. 

54 15. When and why did you leave him? 

On objection, by defendants that part of the following answer 
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inclosed in brackets was stricken out and the plaintiffs by their 
counsel excepted. 

I left some time in March, 1886, because (Dr. Scott his medical 
man said) it was hot safe for me to stay there. 

16. How often did you see him? I saw Mr. Thomson (while he 
was at home) daily and several times a day. I waited upon him. 

17. What act of violence did he attempt or commit immediately 
after his return ? 

And the defendants objected to the following answer, which 
objection the court sustained, to so much thereof as is enclosed in 
brackets, and thereupon the plaintiffs excepted. 

Mr. Thomson went away for a holiday soon after he returned 
from the asylum and in the interval I saw very little of him (as my 
mother would not let me go near him.) I saw no act of violence 
before he went away for his holiday. 

18. Did he act as he had acted prior to his being taken to the 
asylum ? I cannot say, as I then saw very little of him, but from 
what I did see I thought he was just as insane as before he went to 
the asylum, if not worse. 

19. What was the last time you saw him? The last time I saw 
him was about April, 1886. 

20. Was he then in the same condition-he was before he was taken 
away ? What did he say ? He seemed very strange and imagined 
there was some silver missing. I told him I would probably find 
it and that seemed to satisfy him. 

21. Who took your place as housekeeper? I do not know who 
took my place as housekeeper. It was an old lady but I do not 
know the name. 

22. State who sent her there if you can. I do not know who 
55 sent her there unless it was Mr. Cunningham who seemed to 
be looking after Mr. Thomson's affairs. 

23. After Mr. Thomson returned from the asylum, was he easily 
persuaded to do things lor act? Yes, more so than before he 
went away. 

24. Do you think any person could have cheated him or taken 
advantage of him after his return from the asylum ? Yes I cer¬ 
tainly think that any person could have cheated him or taken ad¬ 
vantage of him after his return from the asylum. 

25. Did you ever see Elizabeth Cunningham at Mr. Thomson’s 
house ? I saw Mrs. Cunningham at Mr. Thompson’s house to call, 
but I do not know if she ever slept in the house. 

26. Did you ever see her with Mr. Thomson or hear him speak 
of her? I never saw Mrs. Cunningham with Mr. Thomson and 
never heard him speak of her. 

27. Did you ever see Janet Thomson at Mr. Thomson’s house or 
in his company ? Did you ever hear him speak of her ? Janet 
Thompson Welch may have been there but I do not know, her. A 
great many people who I did not know called after Mr. Thomson 
returned from the asylum. 
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28. Did, you ever see Mary Guthrie at his house ? Did you ever 
see him in her company? Did you ever hear him speak of her? 
The last answer also applied to Mary Guthrie. 

29. What did you hear or notice in relation to James E. Cun¬ 
ningham ? James E. Cunningham was not much at Mr. Thomson’s 
house until after his return from the as 3 dum. After that he spent 

most of the day there, sleeping elsewhere at night. 1 cannot 

56 sa}^ how long Mr. Cunningham stayed in Southampton at. 
that time or when he went back home to London. 

30. Did you ever see Mr. Cunningham at Mr. Thomson’s house or 
in his company before his illness ? Yes, he called before Mr. Thom¬ 
son went to the asylum, gave his consent to his going and took an 
inventory of articles in the house after Mr. Thomson left. 

31. Did you ever hear Mr. Thomson speak of him ? I never heard 
Mr. Thomson speak of him. 

32. State fully all of Mr. Cunningham’s actions before and after 
Mr. Thomson returned from the asylum. It is so long ago that I 
could not say with certainty. 

33. Do you know or can you state any other thing or circumstance 
that would be of interest or material to the parties to this suit? 
No. 

Whereupon the plaintiff produced as a witness in rebuttal one 
Fred E. Hiscock, who testified by deposition to the following 
effect: 

1. What is your name ? Fred E. Hiscock. 

2. Where did you live in the years of 1885 and 1886 ? Southamp¬ 
ton. 

3. Did you know William Thomson, late United States consul at 
Southampton, England ? Yes. 

4. In what way were you employed ? Clerk in the United States 
consulate. 

5. How long had you been and how long — you continued so 
employed ? About six years. 

6. State what happened, if anything, to said William 

57 Thomson in December 1885. About that time he became 
insane. 

7. If jon say he was taken to any institution, state what and 
where it was. To Laverstock. . 

8. When was he taken to said institution and for what purpose ? 
About that month he became very violent and was taken there for 
treatment. 

9. Was he sane or insane when he was taken to asylum? In- 
sane. 

10. State what he did or said to indicate his condition of mind. 
He tried to break up his furniture and spoke of things that were 
impossible to occur. 

11. What act of violence did he commit? Throwing his furni¬ 
ture about. 
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12. Did you visit him while in the asylum ? I do not remember. 

13. If so, state what time it was, as near as- you can and who if 
any one accompanied you. I do not remember. 

14. Did you notice any act of said Thomson, while at the asylum 
that would indicate his condition of mind? I do not remember. 

15. Did he return from the asylum to his home again. If so, 
state when and who was with him at the time. Cannot remember 
exact date, but with two men as guards. 

16. Was his mind in as good condition, when he returned as it 
was before he was taken ill ? No. 

58 17. What did he do within a few days after his return,* 
that was unusual ? He would ask me the same questions ■ 

over arid over again. 

18. What did he do in the first month after his return that would 
indicate his condition ? He changed his ideas in all of his transac¬ 
tions. 

19. What did he do within the space of two months after his re¬ 
turn that showed his changed condition ? He changed his will. 

20. Was he ever in his normal condition again; that is to say did 
be ever appear to you to be in the same condition of health men¬ 
tally or physically that he was before he was taken ill to the asylum ? 
No. 

21. Do you know Annie Barter, now Mrs. Lowman? Yes. 

22. In what way, if any, was she employed at the Thomson 
house ? As housekeeper. 

23. Did you ever see James E. Cunningham, now deceased who 
visited Mr. Thomson during his illness? Yes. 

24. How often did you see him before Mr. Thomson was taken 
ill? Once. 

25. How often after he was taken ill ? Not until after Mr. Thom¬ 
son's death. 

26. State what act of authority .said Cunningham did. After the 
death of Mr. Thomson he took charge of everything-. 

59 27. Was.Mr. Thomson easily influenced after his return 
from the asylum? I thinkJie was. 

28th. If you know of any incident of the kind state what it was. 

I do not remember. 

29. Did you often accompany Mr. Thomson when he would go 
out after his illness ? Yes. 

30. Why did Annie Barter leave the service of Mr. Thomson? 
She did not like to stop in the house with him. 

31. Did Mr. Cunningham want you to leave also? I cannot say, 
but Mr. Thomson did not. 

32. Who took Annie Barter’s place ? An old lady from London, 
cannot remember name. 

33. If any person did, state at whose instance or request it was. 
By recommendation from Mr. Cunningham’s family in London. 

34. Who had charge of Mr. Thomson’s affairs after he was sick ? 

On objection by the defendants, the following answer was stricken 
out to which ruling the plaintiffs excepted: 
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1 telegraphed to the old lady Thomson agaihst Mr. Thomson’s 
wishes, saying that th^^; wolves will be here in time. 

35. If you say James E. Cunningham had, state how long he con¬ 
tinued to exercise such authority. Cannot tell how long. 

36. Who attended to Mr. Thomson’s legal affairs, what lawyer or 
barrister? Mr. Lomers or Lowners, I do not know exactly which. 

37. Did jmu ever see Elizabeth Cunningham at Mr. Thom- 

60 son’s house ? No. 

38. Did you ever see her with Mr. Thomson or hear him 
speak of her ? No. 

39. Did you ever see Janet Thomson Welch at Mr. Thomson’s 
house or in his company ? No. 

40. Did you ever hear him speak of her? No. 

41. Did you ever see Mary Outhrie at his house? . Did you ever 
see him in her cpmpany ? "Did you ever hear him speak of her ? 
No. 

42. State full}?- all of Mr. Cunningham’s actions before and after 
Mr. Thomson’s return from the asylum. He took charge of all of 
the affairs after Mr. Thomson’s death. 

■ Do you know or can you state an}^ other thing or circumstances 
that would be of interest or material to the parties to this suit. I 
do not. 

Therefore the plaintiffs £o further maintain the issue upon their 
part joined, produced as a witness in rebuttal one Wm. A. P. Lane, 
a practicing solicitor aiid member of the high court of justice, of 
England. Who testified to the following effect: 

That he was very familiar with the laws in relation to the execu¬ 
tion of wills in England, and that by an act known as the^Wills act, 
passed July 3rd. 1837, only two witnesses were required in 

61 order to attest a valid will of real estate, and thereupon said 
witness, after having identified a volume containing the 

British statutes, read from said volume the act referred to, 1st 
Victoria, chap. 26, sec. 9, as follows: 

“And be it further enacted, That no will shall be valid unless it shall 
be in writing and executed in manner hereinafter mentioned; (that 
is to say) it shall be signed at the foot or end thereof by the testator, 
or by some other person in his presence and by his direction; and 
such signature shall be made, or acknowledged by the .testator in 
the presence of two or more witnesses present at the same time, and 
such witness shall attest and shall subscribe the will in the presence 
of the testator, but no form of attestation shall be necessary.” 

Said witness further testified that such was the law governing the 
execution of wills in England in the years 1885 and 1886. That 
the same remains in force. 

Thereupon the plaintiffs asked the witness the following ques¬ 
tions : 

Q. Now will you tell us, in relation to the;commitments of persons 
in insane asylums, what are the requirements, for the keeper of an 
insane asylum to receive such persons ? 
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Mr. Baker: I object, if your honor please. 

The Court : It has been stated somewhere in the testimony that 
this institution is a private institution; that may not be governed, 
perhaps by the statute. 

The Witness : It is. 

The Court: It is? 

The Witness: Yes sir. 

The Court : There seems to be some regulation in which the 
Government has something to do, according to the testimony of the 
principal witness who testified in relation to that matter. 

Mr. Simmons : As I understand that, all of these institutions are 
subject to certain rules and regulations, the same as those in this 
country are. 

The Court : Is that a statutory provision ? 

The Witness: We have two forms of lunatic establishments in 
England, the county, public asylums, and the private asylums, and 
'they both have to be licensed. The commissioners in lunacy issue 
licenses to the county establishments, the one licensed by the county 
authorities, and they both have to be licensed; the commissioners 
in lunacy issue licenses to the private asylums, but the county 
asvlums are licensed by the countv authorities. Tire commissioners 
in lunacy are appointed by the government. 

■ The Court: That jurisdiction extends throughout England? 

The Witness : Yes sir, throughout England. 

62 Q. Now what are the conditions of entrance of a patient, 
the reception of a patient in an asylum? 

Mr. Baker: I object if it is statutory, and I object further on the 
ground that it is incompetent evidence, and immaterial in this 
cause, as to how this man was sent there. 

Mr. Simmons: Please state your objection and reserve it. 

Mr. Baker : No, I will not. I object now. I ask your honor to 
rule on that question, whether any issue was involved by reason of 
which this man was incarcerated—whether or not that is absolutely 
immaterial in this case. 

Mr. Simmons : Mr. Baker, you know the court allowed these two 
certificates, and that question to go over until we could argue it. 
Now if you want to hold this witness here for pure contrariness, that 
is another matter, but- 

Mr. Baker: I beg pardon, I am talking to the court. 

Mr. Simmons : I ask you to allow the witness to testify to these 
things, and they can be stricken out afterwards, if the court so 
rules. 

Mr. Baker : I object to the question going before the jury. I 
say it — absolutely immaterial how this man became incarcerated 
in this as 3 dum, if any issue was formed by which he was incar¬ 
cerated, it is absolutely immaterial. 

(Further argument followed.) 

The Court (after an examination of the statute which had been 
referred to, and which is contained on pages 756 to 769 of a volume 
with the following title page, viz: 
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“ The Statutes: 

Revised edition. 

Yol. XI. 

14 & 15 Victoria to 16 & 17 Victoria. 

A. D. 1851-1853. 

By authority. 

(British coat of arms.) 

London. 

Printed by George Edwardes and A^illiam Spottiswoode, 
printers to the Queen’s Most Excellent Majesty. 

1877.” 

And which volume was obtained from the library of the late Cal¬ 
deron Carlisle, and handed to the witness, and which may br pro¬ 
duced at the hearing upon the appeal): 

This copy does not seem to contain all that has been referred to ; 
it is an imperfect copy. 

These certificates, in connection with this statute show that the 
sole purpose of making the certificates was to secui'e the admission 
of the patient to the asylum. That purports to have been partly 
upon facts that the officers who made the certificates themselves 
^certified to and partly upon information they received from others. 
It would appear, I think reasonably, that these certificates were 
made for reasons of the statute, which has been referred to by 
63 the witness, and partly read. Now, I cannot distinguish my¬ 
self between this situation and the situation of the Massachu¬ 
setts court. It seems to me to be identically the same. There 
are no parties to this proceeding, so far as we are advised by any 
law, and there is no law requiring any parties—simply a compli¬ 
ance with a statute that no persons shall be received in any house, 
either private or public, until certificates have, been made by physi¬ 
cians, as to their being insane and proper subjects for confinement. 
Without such a certificate they could not have been received law¬ 
fully in any institution there, and it was for the purpose of enabling 
a party to be placed in an institution that this certificate was made. 

The issue is whether this party ought to be confined, the same as 
in the Massachusetts case, when the probate judge rendered his de¬ 
cision in that court. In tills case there was a certificate granted to 
comply with the statute,, ex parte., and hardly has the dignity of the 
certificate made by the probate judge in the Massachusetts case, who 
was a judicial officer. The parties were not before him in this case, 
and it clearly was not a judicial proceeding according to the courts. 
The parties have already introduced evidence of persons who saw 
him while he was in the asylum and have testified as to his appear¬ 
ance and conduct and actions, and so forth. That is introduced as 
independent and original evidence in the case, by persons who saw. 
and observed him. That is, of cou.rse, competent. It does not make 
5~1243 a 
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any difference where the niaii was, if it was within such time as 
would make such testimony bear, even remotely, upon his condition 
at the time of the execution of the will, it is proper testimony ; but 
it must be testimony given in the usual way that testimony is given, 
either in the form of depositions or testimony in open court, to enable 
cross-examination of witnesses. 

I am inclined to think that is the proper way of intro- 

64 ducing evidence in this proceeding. 

Mr. Simmons : Will your honor permit us to prove that he 
could not be committed without the certificates, but not allowing the 
certificates to come in ? 

Mr. Baker : We object to that. 

The Court : You have proved he was there by witnesses who 
have testified here. 

Mr. Simmons: For the purpose of getting in the declaration of the 
man Cunningham, who is one of the devisees under the will and 
the man who is charged with the use of undue infiuence and fraud, 
I think it would be proper to allow the witness to testify that the 
law requiring it to be certified 

The Court: I do not see what connection the certificates could 
have with any declaration of Cunningham. 

Mr. Simmons: I do not mean the doctor’s certificate; I mean the 
certificates made hy Cunningham. 

The Court : I have not seen any such certificates. 

Mr. Baker: He wants to show, I believe, that Mr. Cunningham’ 
did what the law required, and that it was undue influence. 

Mr. Simmons : To show his connection with the case. 

Mr. Baker : We object to it. We object to any certificate of Cun¬ 
ningham or anybody else. There is no evidence that Cunningham 
made a certificate. 

The Court: Has Mr. Cunningham testified? 

Mr. BiiKER: No sir. 

Mr. Simmons : Mr. Cunningham is dead. 

Mr. Baker: Under the decision in the Webb case Mr. Cunning¬ 
ham’s declaration could not be used in evidence at all. You will 
remember, your honor, that they offered in evidence one of the 
declarations of one of the persons who took under the will, and it 
was alleged that that party was the one who used- the undue influ¬ 
ence— 

The Court : Is Mr. Cunningham a legatee ? 

65 Mr. Baker : Yes sir, an executor and a legatee. 

Mr. Simmons : And that declaration was made before the 

will. 

Mr. Baker : Acco-ding to Mr. Simmons’ own contention it is a 
legal and lawful declaration. I do not see whay he wants to use it 
as evidence of undue influence. 

The Court : Has it been offered ? 

Mr. Baker: He wants to offer it now and we object. 

The Court : I do not know why that should be admissible because 
it was made before the execution of the will. 
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Mr. Simmons: I contend this; that that is one of the cireum- 
stances in the case of undue influence. It is this man’s declaration, 
and he is bound b}'' it. 

Mr. Baker: How are we bound by it, that is the point? 

Mr. Simmons: I can explain that in two minutes. 

(Further argument followed.) 

The Court: There is nothing in this certificate that would bear 
on the question of undue influence. The certificate is not given to 
anybody except the superintendent of the asylum, and could bear 
on nothing except the question of unsoundness of mind at that 
time. 

Mr. Simmons: Let me read what the Court of Appeals has said 
about that question. 

The Court: The only thing that could be allowed to be admitted 
would be the question of unsoundness of mind, which is the very 
question which is being considered here, and under the ruling of 
the Supreme Court, he being a legatee the declarations of a legatee 
are not competent. ... 

Mr. Baker: This is what the court said in the Webb case- 

The CouiiT: We must get along in this case. After I have de¬ 
cided the proposition I prefer that you should take your exceptions. 

Mr. Simmons : I do not know that you have decided that, your 
honor; I did not know that your honor had decided as to the cer¬ 
tificates of Cunningham. 

66 The Court: I gave my view of it just now. It does not 
seem to me it can be admitted as a declaration because he 
was a part}" to this will, connected with it, and there are others con¬ 
nected with it and whose interests are dependant on the decision in 
this case, and as against them it cannot be admitted. 

Mr. Simmons: Your honor will refuse to permit him to testify 
any further ? 

The Court : I do not refuse to permit him to testify any further. 

Mr. Simmons : I mean in relation to the law in regard to any of 
these certificates. 


The Court: So far as I can see, for the purpose of anything you 
have proposed to prove yet, it is inadmissible. 

Mr. Simmons: We simply ask to be allowed to prove the law re¬ 
quired— 


The Court: This is an imperfect copy of the statute. 

Mr. Baker : We object to any statement of counsel as to what he 


proposes to prove. ’ 

Mr. Simmons : I do not want to state what I intend to prove. I 
simply ask to be allowed to prove that the law required that before 
a person could be committed that the certificates of his doctors and 
his friends should be obtained. 


The Court : I have overruled the questions you have asked. If 
you have any more you had better present them and let the court 
pass upon them. 

Mr. Simmons : That is all we have to do with this witness, and we 


wish to note an exception. 
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67 And thereupon the plaintiffs to further maintain the issues 
upon their part joined, produced as a witness in rebuttal Dr. 

J. H. Manning, who testified by deposition, as follows: 

Q. What is your business or profession, and how long, have you 
been so engaged ? A. I am a registered medical practitioner, and 
have been for forty years. 

Q. If you say you are connected with any institution, state the 
name of same, and for- what purpose it is maintained ? A. I am 
medical officer and licensee of Laverstock House private as^dum 
near Salisbury, England. 

Q. Did you know William Thomson, late United States consul to 
Southampton, England? A. I did. 

Q. When did you first learn of or know him, and who first spoke ' 
to you about or introduced you to him ? A. I believe Dr. Scott, his 
medical man at Southampton, wrote to me to ask if 1 could receive 
him for treatment. 

Q. When did you ’first see him ? A. On the fifteenth of December, 
"1685. 

Q. If you sa 3 ^ he was committed to your care, or the care of any 
institution with which you are connected, state when he was com¬ 
mitted ? A. On the fifteenth of December, 1885. 

Q. What were the names of the persons who brought him to said 
. institution, and upon whose authority was he committed ? A. I can¬ 
not say who brought him. My authorit}^ to receive him was an 
order from his cousin, Mr. Cunningham, supported by two medical 
certificates signed by Prof. Aitken of Nebley , near Southampton, and 
Dr. Scott of Southampton. 

Q. If you say Thomson was committed to youv care, or an insti¬ 
tution with which you are connected, state when he was 

68 committed, and upon whose advice or certificate he was ' 
committed ? A. Same as 7th. 

Q. If you say he was committed upon the certificate of any per¬ 
son, state if you have said certificates, and if so, give the date of | 
same and allow them to be copied into your evidence. A. Copies i 
are attached hereto. 

Q,. What was the condition of the bodily health of said Thomson 
at the time he came to jmur place ? A. He was suffering from 
Bright’s desease of the kidne.ys. He w^as aensemie and .rather feeble. 

Q. Did you know, or could you judge his age at the time. If so 
please state what it was or what age he appeared to be? A. He 
was sixty-nine 3 ^ears of age. 

Q. What was his mental condition at the time he was committed ? 

A. He was excited. He believed he was in New York, and that 
several strangers here were old friends and his conversation was 
rambling and incoherent. 

Q. If you say his mental condition was impaired, state as near as 
you can in what way? A. Same as 12. 

Q. If you say he was of unsound mind, assuming that the mother 
of said William Thomson was of unsound mind for many ^^ears 
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prior to her death, would you say that such had any bearing upon 
his case as to the. cause of his mental condition ? A. I am of opinion 
that the mania was the result of weakness following disease of the 
kidneys, and old age, and was not necessarily tranknitted. 

Q. Did he have 'hallucinations. If so state tully what he did or 
said when under same ? A. He had no hallucinations, but suffered 
from delusions as mentioned in No. 13. 

Q. I hand you three letters, one of December 15th, 1885, 

69 one of December 16th, 1885 and one of January 12th, 1886, 
purporting to have been written by you while Mr. Thomson 

was under your care, and also a note purporting to have been writ¬ 
ten by Mr. Thomson at or about the time one of the letters were 
written. Please examine same and state if vou ever saw them, if 
you wrote the letters, when and why you did so and how you 
received the note and whether or not Mr. Thomson wrote it. 

Note. —The commissioner will please initial these papers for 
identification, and attach them to the depositions of Dr. Manning. 

A. The three letters produced were written by me on the dates 
mentioned, and for the purposes mentioned. The note written by 
Mr. Thomson was handed to me to forward to the address. 

Q. If you say you have seen the papers before; state if the letter 
is in your handwriting, and at what time you wrote same. A. See 
last answer. 

Q. If you say you received the note referred to herein as having 
been written by Mr. Thomson ; state how you received it and if you 
know it to be written by said Thomson and at what time. A. The 
note was written by Mr. Thomson and handed b}'' him to me to 
forward. 

Q. Who came to see Mr. Thomson while he was so confined. A. 
His cousin, Mr. Cunningham, and Dr. Scott. 

Q. If you say that James E. Cunningham called; state how often 
[ and whether or not he was alone with said Thomson when he did 
I so. A. Mr. Cunningham came once only, and then in company 
with Dr. Scott. 

Q. What .is meant by a patient being discharged with a 

70 certificate. A. Under an act of Parliament, a person with 
the consent of two visiting justices can be discharged upon 

probation for a period named in the form of leave of absence ; Mr. 
Thomson was under that clause granted leave of absence upon pro¬ 
bation on the 1st of February 1886^ and was on the recommendation 
above of Dr. Scott finally discharged on the 26th day of June 1886, 
as recovered, without returning .to Laverstock house. A form of 
leave of absence is annexed hereto. 

Q. When was said Thomson finally discharged from his certifi¬ 
cate.. A. See last answer. 

Q. At whose suggestion did Thomson leave your institution. A. 
He left at my advice after a consultation between Mr. Cunningham-, 
Dr. Scott and m 3 ^self. 

Q. When did he leave, and who took him away ? A. He left on 
the 1st of February 1886, with a medical man and an attendant. 
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Q. Did any person request that his confinement to 3 mur institu¬ 
tion be kept a secret ? If so who. State fully. A. No special re¬ 
quest for privacy was made to me as far as I can remember. 

Q. At the time he left your institution was he entirely cured. A. 

In the opinion of Dr. Scott and m^^self he was so much better as to 
entitle his release upon probation. His delusions and incoherence 
had quite disappeared. 

Q. Was he easely persuaded while in your care. A. I should say 
certainly not. 

Q, Has Walter R. Lomer Esq. of Southampton, or any other 
person in his behalf talked to you about Mr. Thomson’s case. If so 
when was it, and what did he say about same. A. No. 

Q. Have you written to any one about the case of Mr. Thomson 
since January 1st 1901. If so will you please state to whom, and 
what the contents of your letter were. A. The only person I 

71 have written to is the United States consulate at Southampton, 
in reply to a letter from him asking for the date of admission 

and discharge of Mr. Thomson. 

Q. Does your institution keep a record of such cases as Mr. Thom¬ 
son’s? A. Yes. 

Q. Have ^mu a record of his case in your institution? If so will 
you please give a certified copy of same under your hand and seal 
of the institution, if it has one. A. The institution is a private one, 
has no seal, and I cannot part with my case book, or a copy of it. 
The only persons entitled to inspect it are the commissioners of 
lunacy of this country, and the visiting justices. 

Q. Taking in all the conditions of Mr. Thomson’s case, and as¬ 
suming that insanity of long standing existed in Mr. Thomson’s im¬ 
mediate ancesters, would jmu sa}^ that he was capable of attending 
to extraordinary business, requiring extraordinary care and atten¬ 
tion, at the time he left your institution, or within a. few days there¬ 
after ? A. Mr. Thomson was in my opinion quite capable of under¬ 
standing ordinary business matters on the day he left this institu- I 
tion, but it would have been unwise for him to have then un-taken | 
any extraordinary business. | 

Q. Why was he not discharged sooner then June 1st 1886. A. 
Because his time of probation had not expired. When he was dis¬ 
charged he was classed as ‘‘ recovered ” on the advice of Dr. Scott, 
his medical attendant. See also answer 21. 

Q. State anything else you — that would tend to show Mr. Thom¬ 
son’s true condition,during the time of his confinement at your in¬ 
stitution. A. I have nothing more to add. 

(Signed) H. J. MANNING. 

9th, August 1901. 

And thereupon the plaintiffs offered in evidence the follow- 

72 ing letter, which is shown to have been written by hy the said 
William Thomson in December 1885. 
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December, 18^P. 

Dear James: Will 3 ^ou send me the best quality of tobacco by 
Monday. Send me the best 2 backs you can. < 

Y’rs sincerely, WILLIAM THOMSON. 

(This is the note referred to in interrogatory No. 16 and the 
answer there-.) 

H. J. SHUTEE. 

And thereupon the plaintiffs offered in evidence the following 
letter, dated December 15th, 1885, of the last-named witness, referred 
to in his deposition. To the introduction of which the defendants 
objected. Said objection was sustained and plaintiffs excepted. 

Laverstock house, Salisbury'. 

15th Dec., 1885. 

My Dear Sir : I enclose you a note written to me this morning 
by Mr. Thomson. If it has been his habit to smoke it will do him 
no harm now in moderation, and you will perhaps be kind enough 
to send him what he has been in the habit of using, either pipe or 
cigars or cigarettes. If he has never been a smoker, he must not 
begin now. But he spent an hour or so in the billiard-room of an 
evening, and smoking is a social custom in which he has seen others 
indulge. He continues to behave very calmly, eujoys his food, and 
sleeps sound. But he seems to believe he is in America, and he 
thinks that he has not been in Southampton for years. 

I am, dear sir, 

Yours very truly, H. J. MANNING. 

W. T. Weir, Esq. 

(This is the letter dated 18th of December, 1885, referred to in 
inter rogatory- No. 16, and answer thereto.) 

H. J. SHUTEE. 

And thereupon the plaintiffs offered in evidence the following 
letter, dated Januaiy 12fch, 1886, referred to in the depositions.of the 
last-named witness. To the introduction of which the defendants 
objected; said objection was sustained and plaintiffs excepted. 

Laverstock house, Salisbury. 

12th January, 1886. 

Dear Dr. Scott : Mr. Thomson has now thrown off his bronchitic 
attack and has been about same as usual for the last few days. He 
was at a dance here last evening and appeared to enjoy himself 
much. He is more generally calm now but still very confused and 
apt to become ver^''incoherent but speakiug generally his mental 
symptoms are not quite so marked as they were. I am with kind 
regards, 

73 Yours very trulv, 

(Signed) “ H. J. MANNING. 

Dr. Scott. 
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(This is the letter dated 12tli January 1886 and referred to in in¬ 
terrogatory 16 and answer thereto.) 

H. J. SHUTER. 

And thereupon the plaintiffs offered in evidence the following let¬ 
ter dated December 16th, 1885, written by the last-named witness, 
and referred to in his deposition. To the introduction of which the 
defendants objected. Said objection was sustained and the plain¬ 
tiffs excepted. 

Laverstock house, Salisbury. 

16 December, 1885. 

My Dear Sir: Mr. Thomson has passed a very quiet night and 
is calm enough today. Of course he is a good deal puzzled as to 
his whereabouts, but he seems likely to settle down quietly. He 
takes food well and has enjoyed a stroll about the gardens. I shall 
be gaZd if you will send him the New York papers as you suggested. 
They can be addressed to me with his initials in the corner, or to him 
direct, as you may prefer. 

The matron asks me to say that the list of clothing is correct, ex¬ 
cept in one particular, viz., one pair of trowsers. These, she tells 
me, were not in the portmanteau. Do not trouble to send them, but 
it is well to note their absence. 

I am dear sir, 

Yours verv truly, 

(Signed) ^ ' H. J. MANNING. 

W. T. Weir, Esq. 

(This is thedetter dated the 16th of December 1885 referred to in 
interrogatory 16 and answer thereto.) 

H. J. SHUTER. ^ 

Thereupon the plaintiffs offered in evidence the following paper, 
purporting to be an order for the reception of private patients in the 
institution over which the last-named witness had control, and 
which was referred to and offered in evidence with the depositions 
of the last-named witness. Dr. Manning, to the introduction of which 
the defendants objected. Said objection was sustained and plain¬ 
tiffs excepted. 

Order for the Reception of a Private Patient. 

I, the undersigned hereby request you to receive Mr. Win. Thom¬ 
son, United States consul, at Southampton, whom I last saw at 
Southampton, 24 Cumberland place, on the 12th, day of December 
1885, a person of unsound mind, as a patient in your house. Sub¬ 
joined is a statement respecting the said William Thomson. 

^ (Signed) < JAS. E. CUNNINGHAM, 

Merchant, South Kensington, London. 

74 Degree of relationship: Cousin. 

Dated this 12th day of December, 1885. 

To Dr. Manning, supt. of Laversto-k house, Salisbury. 
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Statement. 

Name of patient with Christian name: William Thomson. 

Sex and age : Male. 69. 

Married, single or widowed : Single. 

Conditions of life and previous occupation (if an}^): United States 
consul, Southampton. 

Religious persuasion as far as known: Protestant. 

Previous place of abode: 24 Cumberland place, Southampton. 

Whether first attack : First. 

Age (if known) on first attack : Three months since. 

AVhen and where previously under care and treatment — 

Duration of existing attack: About two or three months. . 

Supposed cause: Albuminuria. 

Whether subject to epilepsy : No. 

Whether suicidal: A tendency slightly I am told. Cannot per¬ 
sonally vouch for it. 

Degree of relationship : Cousin. 

' (Signed) J. E. CUNNINGHAM, 

37 Oourtfield Gardens, South Kensington, London. 

And thereupon the plaintiffs offered in evidence the following 
paper, purporting to be a medical certificate made and signed by 
one William Aitken, on December 14th, 1885, which paper was re¬ 
ferred to in the deposition of the last-named witness, Dr. Maiming. 
To the introduction of which the defendants objected, which objec¬ 
tion was sustained and the plaintiffs excepted. 

Medical Certificate. 

I, the undersigned, Wm. Aitken, being a doctor of medicine of 
the University of Edinburgh, a member of the College of Surgeons 
of Edinburgh, and being in actual practice as a consulting physi¬ 
cian, hereby certify that on the 14tli day of December, 1885, at 24 
Cumberland place, Southampton, in the county of Southamptoii, 
separately from any other practitioner personally examined Mr. Wm. 
Thomson, of 24 Cumberland place. United States consul at South¬ 
ampton, and the said William Thomson is a person of unsound mind, 
and a person to be taken charge of and detained under care and 
treatment, and I have formed this opinion upon the following 
grounds—1st. Pacts indicating insanity observed by myself, inco-- 
herence of his statements, confusion of thought, incapacity to finish 
a sentence when begun. Delusion as to where be is, considering 
himself sometimes in America and elsewhere. 2nd. Other facts in¬ 
dicating insanity communicated to me by the patient’s nephew, Mr. 
Wm. T. Weir. Danger to himself and others; secretafive as4o hid¬ 
ing letual weapons about his pemon. Violent efforts to go out of 
the house, necessitating the presence of two men servants in the 
house to take charge of him and to prevent his destruction of his 
own property. 

(Signed) . WM. AITKEN, M. D., 

Ch'ove Cottage, Mauts. 

Dated the 14th day of December, 1885. 

6-~1243a 
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(This is the copy of certificate referred to in answer to interroga- 
tory No. 9.) 

H. J. SHUTER. 

75 And thereupon the plaintiffs offered in evidence the fol¬ 
lowing paper, purporting to be a medical certificate, signed 

by one Geo. Scott, M. D. and dated December 14th 1885, which was 
referred to and offered in evidence with the deposition of the last- 
named witness, Dr. Manning. To the introduction of which the 
defendantsj)bjecteH. Said objection was sustained and the plaintiffs 
excepted. 

Medical Certificate. 

I, the undersigned, Geo. Scott, being a doctor of medicine of the 
University of Edinburgh, and being in actual practice as a physi¬ 
cian and sergeon, hereby certify that on’the 14th day of December 
1885, at 24 Cumbreland place, Southampton, in the county of South¬ 
ampton, seperately from any other medical practitioner, personally 
examined Wm. Thomson, United States consul, of 24 Cumberland 
place, Southampton, and that the said Wm. Thomson is a person of 
unsound mind, and a person to be taken charge of, detained under 
care and treatment, and that I have mformed this op-nion on the 
following grounds: 

1 st. Pacts indicating insanity observed by myself. It is difficult 
to get him to converse coherently on any subject. He has many 
“ delusions ” first that he is not in his own house. Second, that 
those those around him are plotting against him. Third, he has 
asked me, an intimate friend, whether I was ever in the house be¬ 
fore today. 

2nd. Other facts indicating insanity communicated to me by 
others. Mr.Wm. T. Weir, a relation who resides with him, tells me 
that he flung an inkstand out of the window the other day, that he 
makes many attempts to get out of the house and behaves generally 
in an unruly and violent manner. 

(Signed) GEO. SCOTT, M. D., 

5 Lower Prospect Place, Southampton. 

Dated this 14th day of December 1886. 

(This is the copy — certificate referred to in interrogatory No. 9.) 

76 And thereupon the plaintiffs to further maintain the issues 
upon their part joined, in rebuttal produced as a witness one 

William Thomson Weir, Jr., who testified to the following effect: 

“I am 33 years of age. I knew William Thomson, consul at 
Southampton, and knew his mother from childhood up. I was nine 
years old when I first knew him. I remember her distinctly. She 
died when I was about nine 3 ’^ears old. I was born in 186^ She 
died in 1876 or 1877. One act particularly noticed of her insanity, 
she used to hawe a way of tearing up paper and wrapping it up and 
putting it away as money; would not allow any one to touch it; 
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that was her wealth, she would be very careful of it. When she 
would talk with you, you could not understand what she was say¬ 
ing; she would mumble. First knew William Thomson when I 
was a child. Cannot state the day or year, but recollect him for the 
time I was a child. He used to come to mj^ father’s house. I went 
to live with William Thomson, in Southampton in February 1885, 
about two years before his death. I remained in William Thom¬ 
son’s house until about January iOth, 1886. About 1st of 1885,1 
noticed he wanted to get out of bed and go out into the street with¬ 
out putting on his clothes. That was in October 1885. We would 
get him back in bed and he would try to do the same thing over 
again.. He was taken away on December 15th, to the Laverstock 
insane asylum. I accompanied him there. He had 'two men 
attendants and the clerk, Fred Hiscock. Between October 1st 1885 
and December 15, 1885, he would try to pick hot coals out of the 
fire and drop them and pick them up with his bare hands and they 
would burn him. He would blow out the caudle and take it and 
suck it; and if we under^/ook to take it away from him, then he 
got wild ; so we just let him go ahead. Then he would get up and 
get dressed, and in about two or three minutes he would undress 
himself again and get into bed and he wouldn’t be there more than 
four or five minutes, or probably a little longer—maybe ten 
minutes—when he would get out of bed and dress again and walk 
into the drawing-room, bow, and say, “ Good evening^’ or “Good 
morning ” and no one would be there. He would stuff his clothes 
full of paper, take the paper out of the room, fold up a newspaper- 
take letters and stuff in his clothes and try to set them afire with 
another piece of paper. I remember one time he picked up an orna¬ 
ment from the mantel and threw it right through the window—• 
supposed he was throwing it at some imaginary person, but we 
didn’t find that out ; but he picked it up and threw it right through 
the drawing-room window. We would take him out driving, and 
always have one of the attendants with him, for he was wild at 
times, so that we-always had a man along with us, and after being 
out driving an hour or two and going back to the house, 
77 when we got to the house he wouldn’t get out, so. we would 
have to drive around the block four or five times, stopping 
at the house every time, and at last he would get out and go into 
the house. When we undertook to force him to do anything, 
then he would get wild and begin to pitcharound and tear things up 
generally. When we brought his meals to him we had to put the 
food in his mouth. His appetite was elegant. He was a man who 
weighed from 225 to 240. I saw him weigh. He weighed 240 at 
the time I saw him weigh. 

We used to get him to.sign checks so we could get money to carry 
the house along. We put the cheek before him and covered it up and 
asked him Co write his name there. The president of the bank knew 
Mr. Thomson’s condition, and he said he knew me well enough and 
he paid the checks. Mr. Jas. E. Cunningham knew I was having 
the checks cashed. I would make out a cheek, or the clerk would 
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make it out, and take it to Mr. Thomson to sign. Sometimes it 
would take us quite a few minutes to get the checks signed. We 
would get him to write his .name all over it, and then we would put 
the check in front of him and often without covering it, and he would 
sign it without a word. We never had to explain to him what it 
was for. He did not know what it was he was signing. All these 
acts took place between October 1st 1885 and the time he was taken 
to the insane asylum, December 15th, same year. That the amounts 
drawn from the bank was used to pay clerk hire and household ex¬ 
penses, and in all amounted to about $800.00. That he made a full 
statement of all money so drawn and how it was used and left it for 
Mr. Cunningham when he, witness, left for home. After he became 
violent like that he was in charge of two men, one for the night and 
one for the day. The attendants used sometimes to get him to sign 
checks. He would get an umbrella and put it up and walk through 
the house with it over his head. Sometimes he would have his 
clothes bn, and he would do the same thing when he would not have 
his clothes on, except his naght shirt, or he would get himself half 
dressed an- do that in his underclothing. I have seen him want to 
go out without being dressed in cold weather. Often on occasions 
we would ask him to go out driving, and we had to bother to get 
him dressed to go out for a drive. These things occurred continu¬ 
ally all the time. He often used to put the umbrella up over his 
head and walk about the house that way. I visited him in the 
asylum. 1 went to see him several times. He would not do any¬ 
thing much; that is the trouble; he did not do anything, he just 
looked at me. I never saw James E. Cunningham there but once 
while I was there. That was shortly after I arrived. I was in 
touch with Mr. Cunningham all the time while Mr. Thomson was 
in the condition named. He came to the house and he sent for me 
to come to London. ^ Stayed with iis for a few days in town. He 
was present when Mr. Thomson was taken to the asylum and 
was’consulted in relation to taking him there. He w^as taken there 
at Mr. Cunningham’s suggestion. 

Mr. Cunningham took charge of all Mr. Thomson’s affairs when 
Mr. Thomson was taken to the insane as 3 dum. Mr. Cunning- 
78 ham and the president of the bank gave their consent and 
authority to having the checks prepared and signed. They 
were necessary to carry on the house expenses. When I left there 
I left a copy of the amounts I had drawn from the bank for Mr. 
Cunningham. Mr. Thomson frequently talked of his relations in 
America, especial!}’- Mrs. Christina Weir, and often asked me how 
they were getting along. He spoke a good deal of my mother, 
and I believe he liked her very much, a good part of the conversa¬ 
tion was about her. I was invited by Mr. Cunningham to come to 
see him, and Mr. Thomson, after he had gone, asked me not to go 
there. He said he did not want me mingle with those people. 

Mr. Cunningham’s place of business is No. 4 Arthur street. West 
London Bridge. That is three or four miles from his house. His 
place of business is a large warehouse and office. I never saw any 
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of the parties, Mary Cunningham Koberts or Elizabeth Ciinning- 
ham, at Mr. Cunningham’s place. I dojiot know who Mary Cun¬ 
ningham Roberts is, and I do not knowwhg Elizabeth Cunningham 
is. Mr. Cunningham told me there was' about $30.00 in the hands 
of Samuel Augustine Thomson. , He said the picture mentioned in 
the will (as being devised to C. and J.) was worth $10,000.00 that is 
what he valued it at. His household furniture was pretty ex¬ 
pensive, and lots of solid silverware.' I took an inventory of it with 
him.” 

Q. In this paper purporting to be his will it is stated that a cer¬ 
tain amount of bonds were in' the hands of Samuel Augustine 
Thomson’s hands. Did he state how much bonds or money was in 
the hands of Samuel Augustine Thomson ? A. He told me that 
there was about $30,000.00 in Mr. Samuel Thomson’s hands. 

79 Q. In this will he purports to have a picture which he di¬ 
rected to’be sold, and he directed that the proceeds be divided 

between James E. Cunningham, executor, and the two ladies in this 
case. State what was the value of that picture, from what you 
learned from him. A. $10,000.00. 

Q. That was the value of the picture ? A. That is what he valued 
it at. 

Q. Do you know what his household effects consisted of? A. 
I do. 

Q. Now, do you know what the value of these were, from any in¬ 
formation? A. There was pretty expensive furniture and lots of 
solid silverware. 

Q. Did you ever take an inventory of the silverware with him ? 
A. Yes. , 

Q. Have you that or a copy of it ? A. Yes. 

Q. Have you it with you? A. Yes. 

Q. From taking tha.t inventory that you have there, what did you 
consider that property worth ? 

Mr. Baker : I object. He has not shown that he is an expert as 
to the value of the silverware. He seems to be an expert on some 
other things. 

The Court: He may show you would have to show that you are 
familiar with the value of silverware in order to give us any intelli¬ 
gent testimony on the subject. 

80 Mr. Simmons : He may show from the inventory what 
value he placed on it, and Mr. Thomson considered it to be 

worth. 

Mr. Baker: We object. 

The court sustained the objection and refused to allow the witness 
to answer and the plaintiffs excepted. 

Q, You testified that the seal of the consulate was kept atthecon- 
sulate and was not allowed to go out ? A. Yes, sir. 

Q. When people would come there to have these certificates to sig¬ 
natures made and certified to what was the mode of obtaining the 
signature of the vice-consul, what was the custom of the office ? 
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Mr. Baker : I object. 

The Court : That is, if \)e knows what the custom was and he 
was there. 

81 Mr. Simmons : Do you know what the custom of the vice- 
consul was as to the giving of these certificates ? 

A. At that time, I do, that was when I was there. 

Mr. Simmons : He was there for a year. 

The Court: What length of time were you there? 

A. I was there about a year. 

The Court : And during that time you were familiar with the 
customs of the ofiice ? 

A. I was in the consulate every day. 

The Court : And did you become familiar with the custom of 
signing certificates, that is, of the viue-consul’s signing certificates ? 

A. Well, I seen what was done in the ofldce. 

The Court : Mr. Baker, do you wish to cross-examine him as to 
that now ? 

Mr. Baker: Yes, your honor. 

Cross-exami nation. 

By Mr. Baker : 

Q. How often were you at the vice-consul’s? A. The vice-consul 
had no office. 

Q. What do you know about what he did when he came and what 
was his method of conducting business? A. What did he do when 
he was there ? 

Q. Yes sir. A. The vice-consul did nothing. 

Q. That is what I thought. 

The Court : Some witnesses has testified to the execution of that 
certificate. 

Mr. Baker : It was Mr. Cooksey. Did you ever see any will or 
deed at the office ? 

A. No, I saw papers, but did not know the contents of them. As 
a rule, when the papers were brought we would not look at the con¬ 
tents at all. 

82 Q. Did you ever hear anybody acknowledge a will before 
Mr. Thomson? A. No. 

Q. Did yx)u ever know of any one coming in and acknowledging 
a deed ? A. No. 

Q. The papers you refer to were merely of people coming in and 
having the signatures verified ? A. Yes; the signatures verified. 

Direct examination resumed: 

Mr. Simmons : Did you know what was the custom of executing 
all papers in the office of the consul. 

Mr. Baker : I object. 

The Court : I cannot allow that. 
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Mr. Simmons : Did you see while Mr. Thomson was not at this 
office during that time that you were there, the mode and form of 
executing all papers that came there for the purpose of obtaining 
signatures? 

Mr. Baker: I object. 

The Court : The question is leading; he has already testified 
that he did not see any other signatures except those signed to.cer¬ 
tificates—except to verify signatures ? 

The Witness: I did not. know the contents of the papers. I 
could not tell whether they were wills, deed or—— 

Q. Do you know of Mr. Cooksey having signed a certificate of this 
character to papers without having the party signing it present? 

Mr. Baker : I object. 

The Court: The question is not admissible because the witness 
does not know whether the paper was a will or a deed. 

Q. State whether or not you have any knowi-dge of the certificaite 
being made to the papers, that is, all the papers that came 

83 into the office while you were there and whether or not Mr, 
Cooksey certified them without having the party in his pres¬ 
ence. 

Mr. Baker: I object, that is leading. 

Q. State whether or not he certified them while the parties were 
there or were not present. 

Mr. Baker : I object. 

The Court : Some papers were simply certified to for the purpose 
of verifying the signature, where he knew the signature. 

Q. Did you have forms for these certificates in this office ? 

’ Mr. Baker : What certificates? 

Q. Certificates to signatures. A. Yes, sir. 

Q. Was the same form used in all papers? A. Yes. 

Mr. Baker : The witness is testifying about something he does 
not know anything about. He has already said he does not know 
whether they were wills or deeds. 

“ Q. Now state whether Or not under the general form and custom 
of the office, Mr. Cooksey certified the papers stating that the party 
who acknowledged it was present, when he was not present. ' 

The defendants objected to the question being answered and the 
court sustained the objection.. To which ruling the plaintiffs ex¬ 
cepted. 

84 Said witness further testified: 

“ Mr. Thomson would sign papers in blank, two or prob- 
abl}^ three, and tell the clerk to make out his report (to the State 
Department). We would sometime- take them up to the house and 
sign and then take them back to the office and they would be filled 
out by the clerk. Most of the clearance papers were signed in that 
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way. The clerk put the seal upon same. (Mr. Hiscock, his clerk.) 
Mr. Thomson had made a former will, just before being taken sick. 

In the latter part of 1885 I had it in my possession and sent it to 
my father in America, w'lio was one of tlie executors named therein, 
after Mr. Thomson was taken sick. 

That Mr. Thomson had told him previously to being taken ill 
that he had made such a will and he would find it among his 
(Thomson’s) papers in case anything happened to him. Afterward 
the will was loas returned to Mr. Thomson to England. I have since 
made a search for the will, and inquired of Mr. Cunningham’s rela¬ 
tions in England, and at the probate court in England, but could 
not find same. It was last February.” 

Thereupon the plaintiffs called upon the defendants to procure 
the said former will. 

Mr. Lambert : We have no idea of producing it. 

Mr. Baker : Oh, Mr. Simmons, what is the use of talking fool¬ 
ishly. 

And the witness continued to testifv: 

tj 

“ The property was left all to myself and two brothers. It had | 
but two witnesses to it,—Earnest W. Lowington and his | 

85 brother Arthur Lowington. .1 was a companion to Mr. Thom- i 
son. He did everything for me. He wanted to educate me | 

in a French school. It was his intention to send me to school when 
he was taken sick. We went away together, and almost every place 
he went I went. He wanted me to take his name when we came 
back to America. I received nothing by the alleged will in ques¬ 
tion, and my brothers received nothing. I was constantly associated 
with my cousin, or uncle as I called him, said William Thomson, 
and never saw him use tobacco in any way.” 

86 Whereupon the plaintiffs produced as a witness William 
Thomson Weir, Sr., who testified to the following effect: 

“William Thomson, consul at Southampton, was my second 
cousin. At the time of his death I had known him twentv-five 
years. I met him some time in 1862. I was just grown up. I was 
visiting an uncle, James Haig. He was there at dinner. When he 
was appointed consul he generally wrote me once in two weeks, and 
that correspondence kept up until my son went there, and then I 
heard from him through my son. I knew Peter Thomson, William 
Thomson’s uncle, he did not know whether he was married or not. 
Then he wandered away and we hunted him up. My uncle asked 
me to tr}^ and hunt him up, and we started out on Sunday after¬ 
noon; went first to the city hall (in Philadelphia). I found him. 
There was a man who answered the description in the Richmond 
police station, and I went there and saw him walking around the 
floor. I said ‘ Uncle Peter, do you know me?’ He* said, ‘ I mind 
the name.’ I took charge of him and brought him back to our 
house. Then took him to my uncle’s house. He was between 70 
and 78 years old when this occurred. He lived a couple of years 
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after that. I knew William Thomson’s mother from the time ! was 
ten or twelye years old. She was insane also. She was in my 
house ten or twelve years. My wife and I took care of her.” 

Witness farther stated that he Iiad received thirty thousand dol¬ 
lars under the will here in controversy and that Thomas Haig 
received fifteen thousand dollars, said sums being proceeds of real 
estate situate in New York city. : 

Witness gave further evidence tending to show that the mother 
of said William Thomson had been insane for many years prior to 
her death. Said witness gave further evidence tending to show that 
said William Thomson had made a former will in his own hand¬ 
writing, which is attested and subscribed by two witnesses only*. 
That he had seen said will and examined it ; that none of the dev¬ 
isees mentioned in. the will in question were mentioned in said 
former will; that in the first will the testator had made provisions, 
for bringing his remains to this country to be buried in the family 
vault at Trenton, New Jersey. There his, the testator’s mother.^ 
father and brothers, were buried. 

87 The plaintiffs to further maintain the issues in rebuttal 
upon their part joined, offered documentary evidence .pro¬ 
duced from the United States Treasury Department, and purport¬ 
ing to be certain accounts rendered between July 1885 and June 
1886, from the office of said William Thomson, as United States 
consul at Southampton, whereby it was shown by said accounts, 
that charges at the rate of two dollars eaclr had been made at said 
consulate for certain certificates to signatures of various persons, 
the same being intended as receipts of the office of said consulate. 

Thereupon the plaintiffs, for the purpose of showing that the sig¬ 
nature to the certificate attached to the alleged will and purporting 
to be made by John H. Cooksey, was not intended as a witness to 
its execution and had been so treated by the English courts. And 
for the further purpose of showing that at no time after said alleged 
will was offered for probate, did the signature of the testator appear 
on the first page of will offered in evidence: the following certified 
copy made in 1887, and which purported to be a copy of this same 
paper, from which the copy offered by the defendants was taken. 

Copy. 

(Revenue stamp.) 

Extracted from the Principal Registry of th& Probate, Divorce, and Ad- 
miralty Division of the High Court of Justice. 

• Tliis is the last will and testament, of me, William Thomson, late 
of Washington city in the United States of America, but at present 
of number 24 Cumberland place in the town and county of South- 
' ampton, England, consul at Southampton aforesaid for the United 
States of America. 

I hereby revoke all former wills and testamentary dispo- 
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sitions made by me I direct all my just debts and funeral 
and testamentary expenses to be paid as soon as conven- 

88 iently ma}?- be after decease. I appoint James E. 
Cunningham of number 4 Arthur street West London 

bridge in the city of London merchant George Scott of number 
4 Lower Prospect place in the said town and county of South¬ 
ampton doctor of medicine Samuel Gustiue Thomson of number 
1630 Spruce street Philadelphia Pennsylvania in the said United 
States of America attorne^^-at-law and Simon J. Pardessus of number 
30 College place New York in the said United States of America 
(hereinafter called “ my trustees ”) to be the executors and trustees 
of this my will I bequeath all my wearing apparel to William Thom¬ 
son Weir th,e elder of No. 200 North Eight street Philadelphia afore¬ 
said and Thomas Haig of number 926 North Fourth street Phila¬ 
delphia aforesaid equally between them I bequeath my Colombian 
bonds to Maria Guthrie of No. 63 South Cleek street Edinburgh 
Scotland, spinster I devise my house and premises situate in the 
Seventeenth street Washington aforesaid unto Mary Cecile Thomson 
and Georgiana Hawkes Thomson both of No. 3 Copthall Villa Folke¬ 
stone in the county og Kent England spinsters for their joint lives 
and to the survivors of them for her life and from and after the de¬ 
cease of the survivor of them the said Mary Cecilia Thomson and 
Georgiana Hawkes Thomson then I devise the said house and prem¬ 
ises unto Mar 3 ^ Cunningham Koberts (the wife ofCoryton Roberts of 
Ceylon coffee-planter) of number 4 Arthur street West London 
bridge aforesaid for her life and from and after the decease of the 
said Mary Cunningham Roberts then I devise the said house and 
premises unto to her only son now aged ten years of age of there¬ 
abouts absolutely 1 devise my house and premises situate at the cor¬ 
ner Sixth avenue and Thireteenth street New York aforesaid and be¬ 
queath all my bonds and securities wliich are now or at at the time of 
my death m-y be in the possession of the said Samuel Gustine 
Thomson for the safe custo9idy thereof my oil painting purport¬ 
ing to be portraits of Columbus aild his sons and my furniture 
plate linen china glass books pictures prints wines liquors 

89 and other household effects unto my trustees upon trust that 
my trustees shall sell and convert into mone}^ the same and 

shall divide the monies to arise from such sale and conversion and 
after deducting thereout the costs charges and expense of an- incident 
to such sale amongst the persons and in the proportions following 
that is to sa}" as to the net proceeds of sale of my said house and 
premises at New York two-fourths parts thereof to the said William 
Thomson Weir one other fourth part thereof to the said Thomas 
Haig and the remaining fourth part thereof to Elizabeth Cunning¬ 
ham of number 4 Arthur street West London' bridge aforesaid 
widow as to the net proceeds of said sale of my said bonds and 
securities one-eight part thereof to the said Maria Gurthrie and the 
remaining seven-eights parts thereof to such of the daughters of the 
said James B. Cunningham as shall attain the age of twenty-one 
years or marry under that age in equal shares As to the net proceeds 
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of sale of my said oil paintiog one-half part thereof to the said 
James E. Canningham and the other half part thereof to Jawet 
Thomson Welch the wife of Alexander Welsh of Waughton Preston 
Kirk East Lothian Scotland And as to the proceeds of sale of m 3 ’' 
said furniture and household effects one-fourth part thereof to the 
said Maria Guthrie one other fourth part thereof to the said Mary 
Cecilia Thomson one other fourth part thereof to the said Georgiana 
Hawkes Thomsonand the reniainingfourth part to the said Mar}’^ Cun¬ 
ningham Roberts I devise and bequeath all my real and personal 
estate not hereh}^ otherwise disposed of to the same persons and in 
the like shares as I have lastly hereinbefore bequeathed the proceeds 
of sale of m}^ said furniture and household effects In witness whereof 
I the said William Thomson have to this 1113 ^ last will and testament 
contained in two sheets of paper and to each sheet thereof set my 
hand this twenty-fourth da 3 ^ of February one thousand eight hun¬ 
dred and eighty-six. 

WM. THOMSON. 


Signed and acknowledged by the said William Thomson 

90 the testator as and for his last will and testament in the presr 
ence of us both being present at the same time who at his 

request in his presence and in the presence of each other have here^ 
unto subscribed our name- as witnesses. 

WALJ'ER R. LOMER, 

Solicitor, Southamfton, England. 

R. ROPPE LINTHORNE,' 

His Articled Clerk. 

On the 25th January, 1887, probate of this will was. granted to 
James Elliot Cunningham, one of the executors. 

I certify that this copy has been examined with the original will 
deposited in this registry and that it is a true copy thereof. 

(Signed) CHAS. J. MIDELETON, Registrm\ [seal.] 

Ex’d. J. J. 

Consulate General of the United States of America for Great 

Britain and Ireland, at London. 

I, Thomas M. Waller, consul general and ex officio, a notarj^ pub¬ 
lic of the United States of America at London, England, do hereby 
make known and certify to all whom it may concern that Charles 
J. Middleton, who hath, signed the annexed certificate to the office 
copy of tlie last will of William Thomson, deceased, is a reg- 

91 istra'T of the probate division of the high court of justice of 
England, duR" authorized, and to me well known. And I 

further certify that the seal affixed to the said certificate is the seal 
of the principal registry of the said probate division of the high 
court of justice aforesaid, and to all acts so authenticated as the an¬ 
nexed, full faith and credit are and ought to be given in judicature 
and thereout. 
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In testimony whereof, I have hereunto set my hand and seal of 
office at London aforesaid, this 5th day of May in the year of our 
Lord one thousand eight hundred and eighty-seven. 

[seal.] (Signed) THOMAS M. WALLER, 

Consul General. 

Thereupon the plaintiffs produced as a witness, A. B. Richardson, 
a physician having made a special practice of mental diseases, who 
is now superintendent of the St. Elizabeth Government insane asy¬ 
lum, who testified as an expert to the following effect : 

Q. Assuming that a man of the age of seventy years and insanity 
existed in his near relatives, such as mother and uncle, and that on 
.or about October 1st, he committed such acts as putting his 

92 hands in the fire, and taking out coals, walking around the 
house apparently conversing with the empty walls, trying to 

get out in the cold with no clothing on, and breaking up his fur¬ 
niture and walking around the house with an umbrella over his 
head; supposing that the man was taken after the first of October, 
say on the 15th of December, to an insane asylum, for treatment, 
and assuming that he remained there until the first of February the 
following 3 "ear, and that it was shown that his delusions and insane 
acts were the result of old age and Bright’s disease of the kidneys 
and feebleness, and necessaril}^ transmitted, and that he was in an 
ansemic condition; and that his symptoms continued, such as talking 
with people he had never seen and imagining they were his intimate 
friends; that he had hallucinations and delusions while in the hos¬ 
pital ; assuming further that on the first of February he was released, 
on probation for four months with an attendant and a physician, 
and that his delusions and incoherence had disappeared and he was 
capable of attending to ordinar}^ business, what would you say as to 
such a man’s disease being of a permanent nature. 

The Witness: The element in the case that is most likely to in¬ 
fluence the future of it is, perhaps, the age. At seventy years of 
age am^ form of mental disorder, continuing for a number of months, 
is almost of necessity likely to leave a greater impress on the or¬ 
ganization of the individual than at an earlier period. Every case 
of insanity, however, must be considered on its individual aspects 
and judged of itself, and I do not think it is possible to formulate 
a rule that will be of universal application. The description 
of these symptoms shows quite an acute attack of exciteraent^—• 
what we would call mania. At the same time, the^^ have an 
element of demnitia with them, out of the ordinary character of 
acute mania, and have that significance undoubtedly from the age 
at which they appeared. The especial character of many 

93 of these acts are not such as you ordinarily find, even in acute 
mania and for that reason they indicate a certain association 

with the mana'ical state of dementing symptoms. We mean by de¬ 
mentia the impediment of mind. Now, from the extent to which 
that existed, it would seem very improbable that the individual 
could be entirely as well after the acute symptoms of excitement had 
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^5 The defendants gave in evicienee the follawiiig deed. ■ 

This indenture, made this twenty-second day of March in the 
year of our Lord one thousand eight hundred and ninety-nine by 
and between Christina Weir, a widow, Mary R. Haig and Marga- 
retta M. Haig, spinsters, Elezebeth Haig, widow, James Weir Haig 
and Clara Haig, his wife, diaries R. Haig, son of James and Anna F. 
Haig, hi's wife, William W. Haig,, son of Thomas, unmarried; 
J, Frank Haig and Florence A. Haig, his wife; George R. Weir, 
widower; William Thomson Weir and Anna M. Weir, his wife; 
Elezabeth Weir, spinster, Deborah Ellis and Garret Ellis, her hus¬ 
band: Anna J. Frances and Jesse G. Frances, her husband, Flora 
Middieton. Mueller and August H. Mueller, he- husband, Harry S. 
Middleton and Minnie L. Middleton, his wife ; Christina Haig and 
Annie Haig, spinsters; Clarence B. Haig and Walter R. Haig, un¬ 
married ; Ida P. Plum; Mary Diblin and George A. Diblin, her 
husband; Laura Haig, spinster; Morris A. Haig and Jennie B. 
Haig, his wife, William Smith, widower individually aiid as guard¬ 
ian of Robert Clifford Smith; Robert Clifford Smith, unmarried; 
George W. Haig and Martha M. Haig, his wife; Mary Louisa Haig, 
spinster; William Thomson Haig and Lizzie H. Haig, his wife; 
Albert Haig and Maggie Haig, his. wife; Electa S. Kramar and 
Henry Kramar, her husband; Charles R. Haig (son of Thoinab) 
and Ella L. Haig, his wife; Jane H. Haig, widow of Thomas Haig 
and'Sarah B. Haig, widow of James M. Haig, parties of the first 
part and Andrew C. Keeley of Philadelphia, trustee of the second 
part and Richard K. Paynter of the District of Columbia, party of 
the third part : 

Whereas William Thomson, Junior, late United States consul to 
Great Britain, died intestate (as to the hereinafter-described real 
estate) and unmarried, leaving as his heirs-at-law the children and 
descendants of the children of his aunt Anna Haig, who was a sister 
to William Thomson Senior (father of the said William 
96 Thomson Junior) having had six children, viz., Anna, James, 
Ehzabeth Weir, Thomas, Christina Weir and John. Said 
Anna Haig the younger, died unmarried in 1854; said James Haig, 
son of Anna, died in 18^78, leaving six children, viz., Mary R., Thomas, 
Margaretta M., Elezabeth, James Weir and Charles R., alt of whom 
are now living and are parties hereto, except Thomas, who died prior 
to the death of William Thomson, Junior, leaving a widow, Jane H. 
Haig, and three children, viz., Charles R., J. Frank and William W. 
Haig, parties hereto. Said Elezabeth Weir died prior to tlie death 
of William Thomson, Junior, leaving four children, viz., George R. 
Weir, William Thomson Weir, Elezebeth Weir and Deborah Ellis, 
parties hereto. Said Thomas Haig, son of Anna, died in 1893, in¬ 
testate as to any interest he had in the hereinafter-described prop¬ 
erty, leaving (Margaret his widow died in 1894) as his heirs-at-law, 
seven children, viz., Anna J. Frances, Ella Middleton, Christina Haig, 
James Haig, Ida P. Plum, George Haig and Mary Smith, the said 
Ella Middleton, daughter of Thomas Haig, died prior to her father, 
leaving two children, viz : Flora Middleton Mueller and Harry S. 
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subsided, and that there would not remain a certain amount of 
weakness of mind. That is the rule and it is of almost universal 
application at that period, that there is a certain amount of enfeeble- ■ 
ness of mind remaining, although there ma}?^ have been attacks of 
acute mania which have eutirelv subsided. 

t/ 

Mr. Simmons : Assuming that this man died- 

Mr. Baker : Let the doctor finish his answer. 

The Witness: 1 mean as far as the mania or excitement is con¬ 
cerned, that may entirely subside; the only question is as to the 
degree of enfeebleness of mind that remains; it is more likely to be 
greater as age progresses, and the later in life these acute attacks 
occur, the more likely and more extreme the degree of*enfeebleness 
that remains after the attack. The degree of that enfeeblement 
varies, however, a great deal in different cases. 

Mr. Baker : The doctor has not jet answered the question. It 
seems to me the hypothetical question put was such as to create a 
status in the man Thomson which would make him permanently 
insane. 

Mr. Simmons : To indicate permanent insanity. 

The Witness : I cannot answer that by yes or no, because it is 
not possible to do it. I tried to explain that in all probability there 
would be a certain amount of enfeeblement of mind remaining; 
whether that would be sufficient to be called insanity or not is ques¬ 
tion that would only be determ-ed b}^ the evidence in the 
94 • particular case. I think after such an attack as that there 

would be a certain amount of enfeeblement of mind remain¬ 
ing, but how extreme this would be it would not be possible lo 
state; the facts themselves would have to demonstrate that. In 
this case, assuming that the man in question was discharged as re¬ 
covered in June, the assumption would be that he would be in con- 
. dition at least to take care of himself and do his ordinary business 
transactions; that is what we usuall}^ take to justify a discharge as 
recovered ; he may not be entirely what he was before he may not 
have the strength of mind nor the capacity to undertake all kinds 
of business, but we assume ordinarily that when a patient is in a 
condition to be discharged as recovered, it means that he has reached 
such a degree of improvement that he can take care of himself and 
transact the ordinary routine duties of his position or business in 
life in a safe manner. 

Whereupon the plaintiffs propounded the following question to 
the said witness: 

Q. State whether or not, in your professional opinion, if a person 
that had been so confined and shown the violent S 3 ^m-toris as de¬ 
scribed and indications, would be more readily influenced after such 
sym-tons had subsided than he would while they were on him. 

Intending to show by said witness that a person such.as had been 
described was more re-dily influenced after his violent symptons of 
dementia had subsided than while such violence continued. 

The defendants objected to any answer to said question, which 
objection the court sustained, and the plaintiffs excepted. 

VV^hereupon the plaintiffs announced their case closed. 
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MiddiGton, parties hereto. Said James W. Haig, son of Thonaas 
died in 1897, intestate, leaving (Sarah B. Haig his widow) as his 
heirs-at-law three children viz., Annie Haig, Walter Haig and 
Clarance B. Haig, parties hereto. Said George Haig, son of Thomas, 

I died in 1898, intestate, leaving (Elezaheth Haig, his widow, daughter 
j of James Haig, and already a party hereto,) as his heirs-at-law three 
I children, viz., Mary Dihlin, Laura Haig and Morris A. Haig, parties 
heiYto. Said Mary Smith, daughter of Thomas Haig, died, leaving 
as heirs-at-law William Smith, lier husband, and Bobert Clifford 
I Smith, her son, parties hereto. The remainder of the chiidren of 
I the said Thomas Haig are parties hereto. Said Christina Weir, 

I daughter of Ann Haig and aunt of William Thomson, Junior, afore- 
; said, is a party hereto. Sai/ John Haig, son of Anna Haig, died in 
1894, leaving five children, viz., George W., Mary Louise, William 


97 And whereas the parties of the first part have sold one un¬ 
divided fourth part of the real estate hereinafter described to 
said Bichard K. Pa 3 mter, of the third part and believing it to be to 
their interest so to do have agreed to execute this deed. 

Now therefore this indenture witnesseth : That the said parties of 
the first —, for. and in ‘consideration of ten dollars ($10.00), lawful 
money of the United States of America to them in hand paid by the 
parties of tlie second and third parts, the receipt of which before the 
sealing and deliveiy of these presents is hereby acknowledged, have 
given, granted and confirmed, and do b}^ these presents, give, grant, 
bargain and sell, alien, enfeoff, release, convey and confirm unto the 
parties of the second and third parts as hereinafter set forth and de¬ 
scribed, their heirs and assigns forever, the following-described land 
and premises, situate, lying and being in the city of Washington, 
District of Columbia, and distinguished as follows: Sublot twenty- 
three (23) in square one hundred and sixty-six .(166), together with 
all and singular the improvements, way-, easements, rights, privileges 
and appurtenances to the same belonging or in ain^wise appertain¬ 
ing, and all the estate, right, title, interest and claim either at law 
or in equity or otherwise however, of the parties of the first part, of, 
in, to or out of the said land and premises. 


To have and to hold: the said land and premises and appurte¬ 
nances unto and to the only use of the parties of the second and 
third parts, their heirs and assigns forever. That is to say, one un¬ 
divided fourtli part of the said real estate to the only use and beneifit 
of the .said Bichard K. Paynter in his own right, and the reiiiainder 
three-fourths part to the on!}’- use of said Andrew C. Keele^q his 
heirs and assigns, in and upon the following trust, viz., to rent, 
lease and collect the rents and profits from said property, to sue in 
his own name, or to be sued in^o relation to same, and. 
98 at any time to sell and convey said real estate or any part or 
parcel thereof, upon such terms and conditions as he the said 
Keeley may deem proper, and without liability on the part of the 
purchaser to see — the application of the purchase-money, and after 
paying the expenses attached to the execution of said trust, to di- 
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vide the proceeds arising from such sale or sales or rent of said prop¬ 
erty among the parties of the first part, their heirs and assigns 
according to their respective interests. 

And the said parties of the first part hereby covenant and agree 
to and with the said parties of the second and third parts, their heirs 
and assigns, and they, the parties of the first part^ their heirs and 
assigns, will, at any time hereafter upon the request of the parties of 
the second and third parts, their heirs and assigns, make, execute 
and deliver any further deed or deeds that may be necessary to 
fully transfer and convey the title to said real estate as the parties 
of the second and third parts, their heirs or assigns, or their counsel 
may require. 

In testimon}^ whereof, the parties of the first part have hereunto 
set their hands and seals on the day and year first above written. 

All signatures and acknowledgments omitted. 

99 Thereupon the defendamts among others offered the fol¬ 
lowing prayers and the same were granted and read to the 

jury, to each of which the plaintiffs excepted. | 

j 

Defendants’ 2nd Prayer. i 

The jury are instructed as matter of law, that if they find the 
will properly executed to pass read estate in this District, the plain¬ 
tiffs are estopped from attempting to claim any interest og theirs in 
said property, which may have descended to Thomas Haig or Wil¬ 
liam Thomson Weir, and cannot attack the said will on the ground 
of undue influence or mental incapacity. It appears in this case 
that these two would be entitled to sixteen one-hundredths of said 
property, and as to that portion of said property they shall return a 
verdict for the defendants, if the jury so find that the will was duly 
executed to pass real estate in this District. 

Defendants’ Srd Prayer. 

The jury are instructed as matter of law, that the introduction of 
the will in this case by the defendants, and the testimony accom¬ 
panying the same, constitute prima facie evidence that the said will 
was signed by William Thomson and-uly attested to pass real es¬ 
tate in the District of Columbia; and unless they find from the 
whole evidence that this presumption is rebutted, then their verdict 
must be for the defendants, unless they further find from a prepon¬ 
derance of the testimony that the said William Thomson had not 
testamentary capacity to make said will, and was not competent to . 
execute a valid deed or contract at the time said will was made, or 
that said will was obtained through undue influence. 

100 Defendants’ ^th Prayer. 

The jury are instructed that on the question of testamentary ca¬ 
pacity, that unless the plaintiffs in this case have clearly proved by 


o 
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a fair preponderance of the evidence, that the devisor, William 
Thomson, was, at the time of the execution of this will, a person of 
unsound mind, as defined by the court, their verdict must be for 
the defendants. They are further instructed as matter of law that 
to make a valid will, it is not necessary that the devisor should be 
endowed with a high order of intelligence and a perfect memory. 
If he.possess memory and mind enough to know what property he. 
owns and desires to dispose of, and the person or persons to who- he 
intended to give it, and the manner in which he wished it to be 
applied, and fully understood his purpose, and -the business he was 
engaged in, he was, in contemplation of law, capable of making a 
' valid deed or contract. In the District of Columbia, the capacity 
of a person to make a valid deed or contract, is the test of a capac¬ 
ity to make a will, and if, at the time that William Thomson made 
the will in question, he was of sound and disposing mind, that he 
could execute a valid deed or contract, then the will is valid, if you 
find the testator duly executed his will without being under any 
undue infiuence by others causing him to make his will in the way 
and manner in which it was executed. 

* Defendants^ 6th Prayer. 

The jury are instructed as matter of law, that the testamentary 
capacity of William Thomson, need only have existed at the time 
of the making of the will in question. The proof of such incapac¬ 
ity at any prior time, while it may furnish evidence reflecting upon 
the condition of the devisior’s mind at the date of the said will, 
101 it will not relieve the plaintiffs or parties assailing the will, 
from the necessity of establishing by a fair preponderance'of 
all the evidence, the existance of mental incapacity or incompetency 
at the time of executing the paper. The devisior William Th-om- 
son had the right to make a will and dispose of his property as he 
pleased. Such right is among the dearest and most sacred rights of 
a citizen, is secured by law, and that right should not be impaired 
or qualified, except upon a substantial ground, or Upon a fair pre^ 

I ponderance of proof of mental incapacity at the time of the execution 

of the paper in question, or that he was unduly influenced to make 
the will contrary to what he would if left to himself. 

Defendants' 7th Prayer. 

The jury are instructed that while non-experts have been allowed 
to express their .opinions as to the mental capacity or incapacity of 
William Thomson, the jury should consider the opportunities of 
such witnesses to know William Thomson, and the reasons upon 
which the witnesses rest their statements of opinion as to William 
Thomson’s sanity or insanity; and they are further instructed that 
the opinion of a non-expert witness as to the mental condition of 
William Thomson, is worth nothing as evidence, unless supported 
by proof of facts and circumstances which, in the judgment of the 
8—1243a 
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jury, justify tlie conclusions reached by them. They are further 
instructed that there is no evidence in this case, of any opinion of 
any non-expert witness that William Thomson was, at the time be 
made said will incapable of making a valid deed or contract; nor 
is there any statement of any non-expert witness as to the mental 
incapacity of William Thomson to make a valid deed or contract at 
the time said will was executed. 

102 Defendants^ Sth Prayer. 

While the plaintiffs may prove undue influence sufficient to over¬ 
come the will in question by a variety of facts and circumstances, yet 
it is incumbent upon them seeking to set aside the will upon the 
ground of undue influence, to satisfy your minds that its execution 
was obtained by undue influence; but evidence which merely 
showed that opportunities may have existed for the exercise of 
undue influence, and which does not show to your satisfaction that 
any such influence was exercised, is not sufficient to set aside a will 
on the ground. 

103 And thereupon the plaintiff- prayed the court to instruct 
the jury, as follows : 

1st. 

The question to be determined by you in this case is whether the 
instrument purporting to be the last will and testament of William 
Thomson, a copy of which has been admitted in evidence, is a valid 
disposition of the real estate in controversy, and involved in this 
question are three issues of fact, namely : 

1st. Whether the said instrument was executed in due form of 
law. 

2nd. And if so, whether the execution by William Thomson was 
procured by the exercise of undue influence over said Thomson by 
James E. Cunningham, one of the beneficiaries and one of the exec¬ 
utors nominated in it or by any other person. 

3rd. Whether said Thomson was at the time of the execution of 
same — sound and disposing mind and capable of executing a val-d 
deed or contract. 

If you should find from the evidence and under the further in¬ 
struction of the court as to each of these three issues, that said instru¬ 
ment was not executed in due form of law, or that its execution was 
obtained by undue influence or that said Thomson at the time of 
executing the same was not of sound and disposing mind and not 
capable of executing a valid deed or contract, then your verdict 
should be for the plaintiffs. 

II. 

Referring to the prayer numbered one and the first issue of fact 
mentioned in it, the court instructs you that the law of the District 
of Columbia requires that a devise of real estate, that is to say, a 
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disposition of the same by will shall be signed by the party making 
the will, and that the instrument shall be attested and sub- 

104 scribed in the presence of such party by three or four credha- 
ble witnesses or else it shall be utterly void and of no effect. 

The person who subscribes a will as a witness should be satisfied 
from his own knowledge, of the state of the testator’s mental capacity 
and that he is of sound and disposing mind and capable of exe¬ 
cuting a valid deed or contract. 

The copy of the instrument purporting to be the will of said 
Thomson has been admitted in evidence upon proof of the death of 
John H. Cooksey and proof that the signature to the certificate on 
the margin of the instrument is in his handwriting; but if upon 
the whole evidence you should find that John H. Cooksey in sign¬ 
ing the certificate did not intend thereby to become a subscribing 
witness thereto, or if you should find from the whole evidence that 
the said Cooksey did not in fact sign the said certificate in the pres¬ 
ence of the testator, then and in either event the presumption of reg¬ 
ularity in the execution arising upon the face of the certificate, and 
proof of Cooksey’s death and handwriting is. rebutted, and the exe¬ 
cution of the said instrument is not sufficient in law, and your ver¬ 
dict should be for the plaintiffs; and in reaching a conclusion as to 
the intention of the said Cooksey in the premises, it is competent, 
for you to consider among other facts the position of his signature 
and attach such weight thereto as in your judgment it should re¬ 
ceive. 

III. 

Referring to prayer numbered one and to the second issue men¬ 
tioned therein the jury are instructed that if they believe from the 
evidence that the execution of the said instrument b}'’ the said Wil¬ 
liam Thomson, was procured by undue influence exercised over him 
by James E. Cunningham or by any other person, then said instru¬ 
ment was not his free act and deed and their verdict should be for 
the plaintiffs. 

105 By undue influence is meant an influence exercised over 
the tesratorby another’-importunity, misrepresentation, craft, 

or deceit, with the intent to procure the execution of the will by 
him changing a disposition of his property already made by will or 
induce the testator to make a disposition of his property such as he 
would not have made otherwise; and in determining whether such 
undue influence was exercised in this case over the said Thomson, 
it is competent for the jury to consider whether at or about the time 
of the execution of the instrument in question or immediately before 
it, the said Cunningham or others had control of the person and 
affairs of the testator, and whether at his or their instance and by 
such importunity, misrepresentation, craft or deceit the said testator 
was induced to revoke a former will made by him and to execute 
said instrument whereby the original objects of his bounty were cut 
off from the benefits first intended by him for them and another 
and different disposition was made of his estate whereby the said 
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Cunningham and his family became beneficiaries in the disposition 
of said estate. 

The jur}^ are further instructed that in order to establish that the 
alleged will was procured by undue influence, it is not necessary 
that such influence should be proved by direct evidence, but to de¬ 
termine that question they are to consider all the evidence in the 
case bearing upon that subject, including what took place before 
and after the execution of the will, and thereafter to the death of 
said William Thomson, including the provisions of the will itself; 
and if they find the fact to be that by the alleged will nothing is 
given to persons who were beneficiaries under a former will, such 
fact and the position of proximity of the parties benefited by 

106 said alleged will to the place of abode of said William 
Thomson and opportunities afforded by reason of tlieir being 

107 near him, and the age and enfeebled state of the health of 
said Thomson should be taken into consideration with all the 

other evidence in the case in determining the question of undue 
influence. 

IV. 


The jury are instructed that the law of this District requires a 
testator, when making a will to be of sound and disposing mind 
and capable of executing a valid deed or contract; a sound mind 
signifies a mind whole, unbroken, unimpaired by desease or other¬ 
wise ; a disposing mind is a mind which has the capacity of recol¬ 
lecting, discovery and feeling the relations and connections of family 
and blood ; and if you find from the evidence that within two or 
three months prior to the date of said instrument, namely, Febru¬ 
ary 24th 1886, the testator was insane or of unsound or impaired 
mind and not capable of making a valid deed or contract, the pre¬ 
sumptions are that such unsoundness of mind continued and it — 
upon the defendants, claiming under the will to satisfy you by a 
preponderance of the evidence that at the date of the execution of 
the will, he was in full control of all his mental faculties, knowing 
the extent and value of his property and the persons who were the 
natural objects of his bounty and their deserts, with reference to 
their conduct to him and their relative claims and necessities ; and 
if you find that he did not know or understand all of such matters 
and things fully and clearly, then your verdicts should be for the 


plaintiff-. 


V. 


The jury are further instructed that because a person can corre¬ 
spond with a friend or relative intelligently and carry on or attend 
to ordinary business matters, does not necessarily show that he is of 
sound and disposing mind and capable of making a will. 
108 That ia considering the question of his mental capacity, they 
should take into consideration all the surroundings as dis¬ 
closed by the evidence, the age of said Thomson and the insanity 
of his mother and uncle and the age at which they were effected- 
The witnesses to the will were apparently strangers to the testator, 
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and therefore not capable of judging of his mental capacity, so well 
as one -who knew him, a friend or intelligent servant for instance, 
who had known him for years; persons of unsound inind often 
suc-eed in controlling their actions to such an extent that all their 
outward appearances are rational and often their malady ia not 
only successfully concealed from non-professional observers but from 
the experienced eyes of physicians. 

VI. 

If the jury find from the evidence that William Thomson signed 
an instrument purporting to be his last will and testament at the 
end thereof, and over his said signature he states that the instru¬ 
ment so signed consisted of two sheets of paper and that he had 
signed each of said sheets; and if the jury find from other 
evidence in the case that the said William Thomson did in fact sign 
his name to said sheets; and if they further find that the copy of 
the instrument produced by the defendants and given in evidence 
does not show such signatures of him, the said William Thomson, 
as to one of said sheets, then the jury may infer from said fact that 
the instrument of which such copy has been so produced and given 
in evidence is not in fact the same instrument so signed by said 
Thomson; and if the jury should so find, their verdict should be 
for the plaintiffs. 

VII. 

The jury are instructed that the instructions given them by the 
court are for their guidance as to the application of principles 
109 of law to the evidence submitted to them, and it is their ex¬ 
clusive right to judge of the creditability of the witnesses and 
to weigh all the testimony or evidence tending to prove or disaprove 
the facts relied upon by either the plaintiff- or defendants to this 
case. 

VIIL 

The jury are instructed that there is no evidence in this case to 
show any wrongful act of the plaintiffs in acquiring the title to the 
land in question, and anything said by counsel tended to show such 
wrongful acquiesition must be disregarded. 

The court refused to grant prayer No. 3 as offered by the plain¬ 
tiffs, but granted the same as modified. 

See prayer III, set out in the court’s charge. 

To which modification the plaintiffs excepted. 

The court refused to grant prayer No. V of the plaintiffs as 
offered, but gave in lieu thereof, prayer V as set out in the charge. 

To which modification the plaintiffs excepted. 

The court refused to grant prayer No. VI and the plaintiffs ex¬ 
cepted. 

The court refused to grant prayer No. VIII and the plaintiffs ex¬ 
cepted. 

Thereupon the court charged the jury and read the prayers 
offered. 
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110 “ Gentlemen of the Jury : This is an action by Andrew C. 
Keeley, trustee, Richard K. Paynter, plaintiffs, against 

Joseph H. Moore, Edward J. Stellwagen and Thomas J. Fisher, 
trading as Thomas J. Fisher and Company. 

The plaintiffs Andrew C. Keeley trustee and Richard K. Paynter 
sue the defendants to recover the possession of the undivided ninety- 
one one-hundredths part of all that certain piece of parcel of land 
and premises situated lying and being in Washington, District of 
Columbia and being known and described as lot number twenty- 
three (23) in Samuel Davidson’s subdivision of lots in square num¬ 
bered one hundred and sixty-six (166) in which the plaintiffs claim 
an estate in fee-simple and of which they were lawfully seized and 
possessed, to wit, on the first day of June, 1899, when the defend¬ 
ants entered the same and unlawfull}^ ejected the plaintiffs therefrom 
and from thence hitherto unlawfully detained and still continue to 
detain the same from the plaintiffs. 

And the plaintiffs claim possession of the said undivided^ part of 
the said real estate and premises with the appurtenances, besides the 
costs of this suit. 

- And secondly, the plaintiffs sues the defendants in an action for 
rent and mesne profits, for payable by the defendants to the plain¬ 
tiffs, for that the defendants, on, to wit the first day of June, 1899, 
unlawfully ejected the plaintiffs from the real estate described in 
the first part of this declaration, to wit: the undivided ninety-one 
hundredths (91/100) part of lot numbered 23 in Samuel Davidson’s 
subdivision of lots in square numbered 166 of which they claim an 
estate in fee-simple of which they were lawfully seized and possessed 
on the aforesaid day which the defendants have since that date 
detained and still continue to detain and unlawfully occupy to the 
great damage and still continue to detain and unlawfully 

111 occupy to the great damage and injury ofi the plaintiffs in 
the sum of three thousand dollars and the plaintiffs claim the 

sum of three thousand dollars besides their costs, and pray judgment 
accordingly.” 

“ That gentlemen, is the declaration of the plaintiffs in this action.” 

“ It appears that a petition was filed as follows: ” 

“ Petition of Mary Cecelia Thomson and Georgiana Hawks 
Thomson through their attorneys Lambert and Lambert, respect¬ 
fully represent- to the court as follows: 

First. That they are entitled to and own the property in litigation 
in the above-entitled cause. 

Second. The defendants above named are real-estate agents in the 
city of Washington, District of Columbia, and are agents for peti¬ 
tioners in the management and rental of the aforesaid p^i'operty and 
are not otherwise interested in the same. 

Wherefore petitioners pray to be allowed to intervene in this cause 
and to be made parties defendants hereto. 

(Signed) LAMBERT and LAMBERT. 
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' And on the margin is: 

I consent that the petitioners may be made defendants, but not to 
release present defendants. 

(Signed) LEO SIMMONS, 

Attorney for Plaintiffs^ 

“ The court having granted this petition the petitioners became 
defendants in this cause and filed, I understand, a plea of not guilty 
to the declaration. That creates the issue between the parties to be 
tried.” 

‘‘ But in the course of the trial, it was early in the trial developed 
so far as the plaintiffs are concerned, that they held and claimed to 
hold the property and have the title to it by virtue of a deed which 
had been executed to them by parties who were shown to be the heirs 
of William Thomson.” 

112 “Thereupon the defendants, after taking testimony, pro¬ 
duced -in instrument which w’as claimed to be the last will 

and testament of William Thomson, deceased, by which it was 
claimed there was devised to the defendant petitioners who came 
into the case upon petition, the property as described in the 
declaration.” 

“Certain proofs as to the execution of. the will were admitted to 
the court and jury by the court and thereupon upon the motion of 
the defendants who are petitioners who are mad,e to intervene here 
and the motion of the defendants represented by the counsel for the 
defendants, the court admitted the will to go in evidence as having 
been prima facie proved to be the will executed so as to conform to 
the laws of the District of Columbia, so as to pass the title to real 
estate by will, subject to any testimony that might be produced by 
the plaintifis contradicting the testimony upon which -the will had — 
introduced on the part of the defendants and which was held by the 
court to be sufficient prima facie to entitle the will to go in evidence.” 

“ I hardly need to recall the testimony. It was the testimony of 
the witnesses to the will, that was introduced by the defendants 
together with some papers and matters connected with the will itself 
showing its execution.” 

“Thereupon the plaintiffs introduced testimony to establish, first, 
as they claim, that the will was not executed according to the law 
of the District of Columbia so as to pass real estate in the District of 
Columbia. It was claimed by the plaintiffs and is now claimed 
before you, that only two witnesses signed the will as witnesses to 
the will and to the execution of the will, and that the third name 
which appears on the will, the name of Cooksey was not placed there 
as a witness to the will and could not therefore be considered as 
witness to the will, and it is claimed by counsel for the plaintifis 
that because of that fact this will ought not to be regarded by 

113 the jury as a valid will to pass real estate in this District.” 

“Further, plaintiffs introduced evidence which they claim 
reflects upon the sanity of the testator at the time when he executed 
the will, which they claim shows that he was not at time of the 
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execution of this will of sound mind and capable of making a valid 
deed or contract which by the law of this District is made the test 
of the qualification of a testator to make a will, of his competenc}'' 
to make a will.” 

‘‘They farther introduce evidence which they claim reflects—and 
that there is evidence in the case to which illusion has been made 
by counsel in argument—that reflects upon the question as to 
whether he executed the will of his own volition and according to 
his own desire or whether he was wrongfully and fraudulently in¬ 
fluenced by some person to execute a will contrary to his own desire 
and purpose when left to himself.” 

Evidence has been admitted, some evidence after the plaintiffs 
closed, as to these three matters of defence against the will, namely, 
that it was not properly executed that the testator was not of 
sound mind when he executed it, and that he was unduly and 
wrongfully influenced to make the will by some other person than 
himself.” 

“After having given evidence of these three defences as I remarked^ 
the defendants introduced some rebutting testimony. I make this 
statement so that it will bring if possible to your minds a clear con¬ 
sideration of the status of the case, of what the questions are and 
the order in which they have been presented and are to be looked 
at by the jury in the consideration of the verdict they must 
render.” 

114 “ Sundry prayers have been presented to the court by each 

of the parties, and some have been granted and some disap¬ 
proved, and those that have been granted I propose to bring to your 
attention in as good order as I can. making such explanations as 
seem to be to he proper of anything that I think an explanation 
should be made.” 

Defendants^ II Prayer. 

“The jury are instructed as matter of law, that if they find the 
will properly executed to pass real estate in this District, the plain¬ 
tiffs are estopped from attempting to claim any interest of theirs in 
said propert}^ which may have descended to Thomas Haig or Wil¬ 
liam Thomson Weir, and cannot attack the said will on the ground 
of undue influence or mental incapacity. It appears in this case 
that these two would be enititled to sixteen one-hundredths of said 
property, and as to that portion of said property they shall return a 
verdict for the defendants, if the jur}^ so find that the will was dul}^ 
executed to pass real estate in this District.” 

“And in relation to that matter, gentlemen, it is not only compe¬ 
tent for you to consider the fact as to the position of the signature 
but all other facts surrounding the paper itself. The declaration of 
the party Oooksy, who makes the certificate, as to its being acknowl¬ 
edged by the party coming before him and acknowledg;ing the in¬ 
strument to be his last will and testament and that it is his signature 
thereto. And as to what maybe presumed from those facts what 
the import or significance of those facts may be or what may have 
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bQen said that has been placed in evidence and whatever may have 
been said by the testator himself in relation to acknowledging this 
paper before Cookse37-—that is alV in evidence and should be con¬ 
sidered by 3 ^ou in determining in wliat capacity tliis was signed b}-^ 
Cooksey, whether he signed it as a mere Derfunctory performance as 
acknowledging the signature on the will before him, or whether the 
testator had some purpose in makingthatacknowledgment to secure 
the signature of Cooksey, all that is matter for you to determine and 
consider all this that is in evidence, and its import is to be left to 
you to determine as to what it tended to prove.” 

115 “ By admitting this evidence we h^v.e approved it as com.-, 
petent; but as to the weight a.nd import pf evidence of 

that description your attention has been called by counsel in their 
argument and is ,iiow called by the court that it is for you to say 
what weight and import shall be given to the acts and language 
that 3 ^ou may find in connection with the will itself and proof of 
the will itself and the certificate upon it and in connection with the 
proof pf what the testator may have said in relation to this will so 
far as that is in evidence.” 

Mr. Baker : But this .evidence is only to be used to rebut the pre- 
suraption——- 

Th,e Court: Well that will appear very clearly from the charge. 
It is the evidence of this character that is introduced tending tp 
show as it is claimed by counsel for the plaintiffs that the signatures 
of Cooksey is not there-as a witness to the will. And this evidence 
is asmitted for the purpose of rebutting the presumption which the 
court has held and has charged you already has been admitted tp 
3 mu upon the proof of the death of Cooksey and proof of the genu¬ 
ineness of bis signature vls pnima facie competent and proper to pass 
and sufficient to pass real estate in the District of Columbia but 
only prima facie sufficient, the plaintiffs having the right to rebut 
the presumption, and the .evidence which is referred to in this 
prayer which has been given to you as coming from the plaintiffs is 
evidence which .ought tp be considered by you in reference to thaf 
question; whether .that presumption is correct or not, whether the 
facts are suf^cient to overcome .the presumption of .the fact that the 
purpose of Cooksey was not tp be a witness, but was for some other 
purpose, .and was not .signed by Cooksey as a witness nor his signa¬ 
ture secured on the part of the testator for that purpose, and also 
the question whether the evidence shows whether the testator was 
present at the time Cooksey signed the paper. 

116 Defendants’ III Prayer, 

“ The jury are instructed as matter of law, that the introduction 
of the will in this case bj?’ .the defendants, and the testimony accom¬ 
panying the same, constitute prima facie'eYidence that the said will 
was signed by William Thomson and duly attested to pass real 
estate in the District .of Columbia; and unless they find from the 
whole evidence that this presumption is rebutted then their verdict 
“9—1243a 
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must be for the defendants, unless they further find from a prepond¬ 
erance of the testimony that the said William Thomson had not the 
testamentary capacity to make said will, and was not competent to 
execute a valid deed or contract at the time that the same was made, 
or that said will was obtained through undue influence.” 

“ That praye! is understood by the jury and does not need any 
explanation. It is in accord with the statement which I have made 
in stating, the history of the case as it is presented to you.in this 
court, and is in relation to the first defence made by the plaintiffs 
as against the will, namely, as to the proper proof having been 
given of the due execution of that will to pass real estate in the 
District of Columbia, and it is stated that the will as introduced is 
prima facie evidence of that proof having been made, and 
117 that unless it is rebutted by the testimon}^ of the plaintiffs 
in that respect and it is not shown that the testator was of 
unsound mind at the time he executed the will and that he was 
induced to make .the will by any undue influence. If tliose things 
are shown by the whole evidence in the case, then the defendants 
are entitled to your verdict.” 

“ The fourth prayer of the defendants in the case who support 
the will and claim under the will, as modified by the court is as 
follows and is given to you as the law relating to your duty in this 
case:” 

Defendants^ IV Prayer. 

“The jury are instructed that on the question of testamentary 
capacity, that unless the plaintiffs in this case have clearly proved 
by a fair preponderance of the evidence, that the devisor, William 
Thomson, was, at the time of the execution of this will, a person of 
unsound mind, as defined by the court, their verdict must be for the 
defendants. They are further instructed as matter of law, that to 
make a valid will, it is not necessary that the devisior should be 
endowed with a high order of intelligence and a perfect niemor}^ 
If he possess memory and mind enough to know what property he 
owns and desires to dispose of, and the person or persons to who he 
intended to give it, and the manner in which he wished it to be 
applied, and fully understood his purpose, and the business he was 
engaged in, lie was, in contemplation of law, capable of making a 
valid deed or contract.” * * * 

“And that being the test in this District would ^ be also regarded 
as showing capacit^^ of making a valid will in this case.” 

(His honor then continued the reading of the IV prayer, as fol¬ 
lows :) 

“ In the District of Columbia, the capacity of a a person to make a 
valid deed or contract, is the test of a capacity to make a will, and 
if, at the time that William Thomson made the will in question, he 
vras of such sound and disposing mind, that he could execute a valid 
deed or contract, then the will is valid, if you find the testator duly 
executed his will without being under any undue influence by others 
causing him to make his will in the way and manner in which it 
was executed.” 
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118 Defendants^' VIPrayer. 

“ The juiy are instructed as matter of law, that the testaraentarj 
capacity of William Thomson, need only have existed at the timo 
of the making of the will in question. The proof of such incapacity 
at any prior time, while it may furnish evidence reflecting upon the 
condition of the devisor’s mind at the date of the said will, will 
not relieve the plaintiffs or parties assailing the will, from the 
necessity of establishing by a fair preponderance of all the evi¬ 
dence, the existence of mental incapacity or incompetency at the 
time of executing the paper. The dSvisor, William Thomson had 
the right to make a will and dispose of his property as he pleased. 
Such right is among the dearest and most sacred rights of a citizen, 
is secured by law, and that right should not be impaired or qualified 
except upon a substantial ground, or upon a fair preponderance of 
proof of mental incompetency at the time of the execution of the 
paper in question, or that he was unduly influenced to make the 
will contrarv to what he would if left to himself.” 

“ It is undoubtedly true gentlemen, I may say to you in com¬ 
menting upon that prayer which I give, that a man here in this 
District or elsewhere owning property here may make a will and 
dispose of his property as he pleases, the only thing to be inquired 
into is whetlier he executes a will in proper form, legal form, 
whether he was capable mentally of understanding what he was 
doing, whether he knew and had sufficient mind to know who were 
the objects of his bounty and to whom he wished to give his prop¬ 
erty to, and what his property was, what it consisted of, where it 
was and the disposition he wished to make of it. If he had that 
much of capacity, understood the business he was engaged in and 
was not unduly influenced by any other person to make the will, 
then this will should stand.” 

Defendants^ VII Prayer. 

“ The jury are instructed that while non-experts have been 
allowed to express their opinions as to the mental capacity or inca¬ 
pacity of William Thomson, the jury should consider the opportu¬ 
nities of such witnesses to know William Thomson, and the reasons 
upon which the witnesses rest their statements of opinion as to 
William Thomson’s sanity or insanity; and they are further in¬ 
structed that the opinion of a non-expert witness as to the 

119 mental condition of William Thomson, is worth nothing as 
evidence, unless supported by proof of facts and circum-^ 

stances which, in the judgment of the jury, justify the conclusions 
reached by them. They are further instructed that there is no evi¬ 
dence in this case, of any opinion of any non-expert witness that 
William Thomson was, at the time he made said will ihcapable ,of 
making a valid deed or contract; nor is there any statement of any 
non-expert witness as to the mental incapacity of William Thorasoii 
to make a valid deed or contract at the. time said will was ^exe-* 
cuted.” 
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“ You will understand that this instruction, the latter part of it, 
relates to the very time of the execution of the will, and that no 
non-expert witness has testified that he was incompetent or insane 
or not capable of making a will at the very time of its execution. 
It does not follow, I should caution you, however that there is no 
evidence in the case which it is not proper for you to take into con¬ 
sideration in reference to the question whether he was not of un¬ 
sound mind and the very time he executed the wilh. Evidence has 
been introduced of non-expert witnesses as to his condition of mind 
and conduct previous to the execution of the will, and the fact 
which does not seem to be dis^ted at all that he was insane before 
that time, before the execution of the will and was taken to a pri¬ 
vate asylum and kept there for a time disclosed by the evidence 
and therefore that is competent testimony to be taken into consid¬ 
eration in reference to the matter. And in relation to that kind of 
testimony I shall have occasion to say something further before the 
conclusion of this charge, but will say nothing more now, but 
merel}'' to call 5 mur attention to what is meant by this instruction 
which I have read to you.” 

Defendants' VIII Prayer. 

“ While the plaintiffs may prove undue influence sufficient to 
overcome the will in question by a variety of facts and circum¬ 
stances, yet it is incumbent upon them, seeking to set the will 
120 aside upon the ground of undue influence, to satisfy your 
minds thats its execution was obtained by undue influence ; 
but evidence which merely showed that opportunities ma}^ have 
existed for the exercise undue influence, and which does not show 
to your satisfaction that any such influence was exercised, is not suf¬ 
ficient to set aside a will on that ground.” 

“I ma}^ say to you now perhaps that undue influence in a case 
when offered as to the execution of a will is a fact to be proved by 
the party alleging it just as any other fact is to be proved that may 
be essential to be established in any case.” 

“ It is not to be taken for granted, it must rest upon evidence 
which in the judgment of the jury satisfactorily establishes that 
undue influence was exercised. It would not be sufficient merely 
that it is suspected to have been exercised, it should not show merely 
that some parties had the opportunity to exercise the undue influ¬ 
ence it would not be sufficient to prove that there was a motive on 
the part of some parties to cause the testatbr against his will and by 
fraud, deceit or misrepresentation or cbntfol over the testator to 
cause him to make a will different from what he would have made 
if left to himself.” 

“ While these matters may be given to you in evidence for the 
purpose of enabling you to see the situation how the parties were 
related and connected and how the testator might be effected, while 
it is competent for that and for the purpose of proving in connectioii 
with* other facts, that undue influence was in fact exerted, yet as vVe 
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have said to you in this prayer if they only show that parties had 
onl 3 ran opportunity to exercise undue influence or had a motive for 
doing it, yet if nothing more is shown indicating that undue influ¬ 
ence was in fact used and exercis'ed, if from a view of all the evi¬ 
dence in this case it is not shoWii to your satisfaction by a pre¬ 
ponderance of the evidence that undue influence was exercised, the 
will should stand.^’ 

12l ' Plaintiffs' I Prayer. 

“ The question to be determined by you in this case is whether 
the instrument purporting to be the last will and testament of Wil¬ 
liam Thomson, a copy of which has been admitted in evidence, is a 
valid disposition of the real estate in controversy, and invol\^ed in 
this question are three issues of fact, namely: 

1st. Whether the said instrument was executed in due form of 
law. 

2ud. And if so, whether the execution by William Thomson was 
procured by the exercise of undile influence over said Thomson by 
James E. Cunningham, one of the beneficiaries, and one of the ex¬ 
ecutors nominated in it ot by any other person. 

3rd. Whether said Thomson wks at the time of the execution of 
same of sound and disposing miiid and eapable of executing a valid 
deed of contract. 

If you should find upon the evidence and under the further in¬ 
struction of the court as to each 6f theism three issues, that said in¬ 
strument was not executed in dufe forifi of laW, br that its execution 
was obtained by such undue influence, 6f that said Thomson at the 
time of executing same was nbt of sound and disposing mind and 
not capable of executihg a valid deed or contract^ then your verdict 
j should be for the plaintiffs.” 

I 

I Plaintiffs' II Prayer. 

Referring to the pra 3 ^er numbered one and the issue of fact men¬ 
tioned in it, the court instructs you, that the law of the District of 
Columbia requires thata devise of real estate, that is to say, a dis¬ 
position of the same by will shall. be signed by the party making 
the will, and that the instrument shall be attested and subscribed 
in the presence, of such party by three or four creditable witnesses 
or else it shall be utterly void and of nb effect.- The person who 
subscribes a will as a witness shall be satisfied frdm his own knowl¬ 
edge, of the state of the testator’s mental capacity and that he is of 
sound and disposing mind and capable of executing a valid de'ed 
of contract. The copy of the instrument purportiiig to be the will 
of said Thomson has been admitted in evidence upon probf of the 
death of John H. Cooksey, and proof that the signature to the cer¬ 
tificate on the margin of the instr-ment in in his handwriting’ but 
if upon the whole evidence you should find that John H. Cooksey 
in signing the certificate did not intend thereby to become a, sub- i 
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scribing witness to the instrument, and that the testator did not in¬ 
tend that the said Cooksey should thereby^ become a subscribing 
witness thereto, or if you should find from the whole evidence that 
the said Cooksey did not in fact sign the said certificate in the pres-, 
ence of the testator, then and in either event t)ie presumption of 
regularity in the execution arising upon the face of the certificate 
and proof of Cooksey’s death and handwriting is .rebutted, and the 
execution of the said instrument is not sufficient in law and your 
verdict should be for the plaintiffs; and in reaching a conclusion as 
to the intention of the said Cooksey in the premises, it is competent 
for 3 mu to consider among other facts the position of his 
122 signature and attach such weight thereto as in your judg¬ 
ment it should receive.” 

“The third prayer of the plaintiffs which with some modification 
is given to you as the law, is as follows.” 

Plaintiffs^ III Prayer. 

“ Referring to prayer numbered one and to the second issue men¬ 
tioned therein the jury are instructed that if they believe from the 
evidence that the execution of the said instrument by the said Wil¬ 
liam Thomson was procured by undue influence exercised over him 
by James E. Cunningham or by any other person, then said instru¬ 
ment was not his free act and deed and their verdict should be for 
the plaintiffs. 

By undue influence is meant an influence exercised over the tes¬ 
tator by another through importunity, misrepresentation, craft or 
deceit, with the intent to induce the testator to make a disposition 
of his property such as he would not have made if left to himself 
and in determining whether such undue influence was exercised in 
this case over the said Thomson, it is competent for the jury to 
consider whether at or about the time of the execution of the in¬ 
strument in question or immediately before it, the said Cunningham 
or others had control of the affairs and person of the testator, and 
whether at his or their instance and by such importunity, misrepre¬ 
sentation, craft or deceit, the said testator was induced to revoke a 
former will made by him and to execute said instrument whereby 
the original objects of his bounty were cut off from the benefits first 
intendede by him for them and another and different disposition 
was made of his estate whereby the said Cunningham and his 
family became beneficiaries in the disposition of said estate. 

The jury are further instructed that in order to establish that the 
alleged will was procured by undue influence, it is not necessary 
that such influence should be proved' by direct evidence, but to de¬ 
termine that question, they are to consider all the evidence in the 
case bearing upon that subject, including what took place before 
and after the execution of the will, and thereafter the death of said 
William Thomson, including the provisions of the will itself; and 
if the}^ find the fact to be that by the alleged will nothing is given 
to persons wdio were beneficiaries under a former will, such fact and 
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tlie position or proximity of the parties benefited by said alleged 
will to the place of abode of said William Thomson and ’opporln- 
nities afforded by reason of their being near him, and the age and 
enfeebled state of the health of said Thomson should be taken into 
consideration with all the other evidence in the case in determining 
the question of undue influence, and given such weight, if any, as 
the jury may deem just and proper.” 

“As I have already saod to you the question of undue influence 
is a question of fact to be proven and it may be proven by circum¬ 
stantial evidence if" in the opinion of the jury that circum- 
123 staiitial evidence is of such a pointed and important character 
as to satisfy them by a preponderance of evidence that undue 
influence was in fact exercised by these persons charged with hav¬ 
ing done so on the mind and purpose of the testator to tho extent 
that it effected his will, that it molded his will in a shape flifferent 
from that which he would have made it, had he been left to him¬ 
self, or whether any fraud or unfair means had been used which 
would have been sufficient to constitute unfairness, had been exer¬ 
cised upon him.” 

“ Now, when a will is executed through friendship or even 
through entreaty or importunity, if the testator is of sound mind 
and has the capacity to make a will,.and if no unfair means or mis¬ 
representations are used to induce him to make a will in the form 
in which he does, or if he yields merely to argument or to an ap¬ 
peal to his affections for the persons in whose favor the will may be 
made or to an appeal to his senses of justice, if he be of sound mind 
and capable of weighing the argument and the supplications and 
petitions that are made to him, he may grant them if he pleases 
without any reference to the obligations he may be under to any¬ 
body. He may make a very unjust will, which in the judgment of 
the jury or in my judgment may be unjust all the circumstances 
considered, yet if he was of sound mind capable of understanding 
the business he was about and what he wanted to do with his prop¬ 
erty he had the right to make any disposition that he chose even to 
the extent of ignoring all his relatives and giving his property to 
strangers. . ^ 

Men as. a general thing do not do that, and when the question is 
one of undue influence exercised upon the testator, it is proper to 
look at the will to see if it is a just will, whether it is a natural will 
or not for him to make, and that is simply a circumstance to 
124 be considered one of the surrounding circumstances which 
the jury are to take into. Gonsideration in their consideration 
of all the evidence in the case that may bear upon the subject, and 
determine from that whether they are satisfied whether the will is 
the result of undue influence and wrongful influence exercised upon 
the testator and which caused him to make a will contrary to his 
own purposes if he had been left to himself.” 

“ It follows then that undue influence in order to be sufficient to 
set aside a will must be an influence wrongfully exerted upon the 
testator, dishonestly exercised, fraudulently exerted, and not the re- 
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suit of bringiug to the mind of the testator absolute and actual facts 
as they exist aud honest appeals to him to exercise his generosity to 
particular persons. Of course if tlie testator is not of sound mind 
that is another question. He is not capable of making a will him¬ 
self then and it would be set aside, for that reason and not for the 
reason of undue influence exercised as well as the unsoundness of 
mind.” 

“ The fourth prayer of the plaintiffs is as follows and as modified 
by the court is given to you as the law, which is to govern you in 
rendering your verdict.” 


Plaintiffs^ IV Prayer. 

“ The jury are instructed that the law of this District requires a 
testator, when making a will, to be of sound and disposing mind 
and capable of executing a valid deed or contract; a sound mind 
signifies a mind whole, unbroken, unimpaired by desease or other¬ 
wise ; a disposing mind is a mind which has the capacity of recol¬ 
lecting, discerning and feeling the relations and connections of 
family and blood; and if you find from the evidence that within 
two or three months prior to the date of said instrument, namely, 
February 24th ISSfi, the testator was insane or of unsound or im¬ 
paired mind and not capable of making a valid deed or contract, 
(and that such insanity was permanent in its nature and character), 
the presumptions are that such imso.undness of mind continued and 
it in such case is upon the defendants, claiming under the will to 
satisfy you by a preponderance of the evidence that at the date of 
the execution of the will, (he was .of sound and disposing mind 
capable of executing a valid deed or contract) knowing the 
125 extent and value of his property and the persons who were 
the natural objects of his bounty and their deserts, with ref¬ 
erence to their conduct toward him and their relative claims and 
necessities; (and if you find that he was not capable of knowing or 
understanding all of such matters and things, then your verdict 
should be for the plaintiffs.” 

“ This is to be taken with what I have already said to you upon 
what degree of soundness of mind oy degree of mental capacity is 
sufiicient to enable a person to make a last will and testament. It 
is recited here perhaps with more definiteness and in some respects 
in a more general way than what I have already explained to you, 
but you may take this as being consistent with what I have already 
said to you in relation to the degree of mental ability the testator 
must have in order to make a valid will.” 

“ The fifth prayer of the plaintiffs is given to you as follows as 
modified by the court ans is the law.” 

Plaintiffs^ V Prayer,, 

“ The jury are further instructed that because a person can corre:- 
spond with a friend or relative intelligently and carry on or attend 
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to ordinan^ business matters, does not necessarily show that lie is of 
sound and disposing mind and capable of making a will, (but such 
evidence is competent and may properly be considered by the jury 
as tending to show that he has such sound and disposing mind.) 
That in considering the question of his mental capacity, they should 
take into consideration all the surroundings as disclosed by the 
evidence.” 

“ The seventh of the plaintiffs’ prayers is as follows and is granted 
by the court as the law which will guide you in this case.” 

• Plaintiffs^ VII Prayer. 

“ The jury are instructed that the instructions given them by the 
court are for their guidance as to the application of principles of 
law to the evidence submitted to them, and it is their exclusive 
right to judge of the credibility of the witnesses and to weigh all the 
testimony or evidence tending to prove or disprove the facts relied 
upon by either the plaintiffs or defeudants in this case.” 

126 Gentlemen of the juiy, I congratulate you upon the close 
of the testimony in this case which is an importance case, 
however, and required your careful consideration and attention. It 
is not entirely free from complications and will require care on your 
part in order to arrive at a proper conclusion and a just conclusion 
iii relation to all the subject-matters which have been called to your 
attention and the decision and determination of which norest 


with you. 

The court has performed its duty as best it can in the course of 
the trial in the admission of testimony proper as it believed to go to 
the jury to be considered in this case, and has instructed you as to 
your duty in considering the various questions that are raised in the 
case and it now rests with you to determine all of these matters and 
to render your verdict accordingly. 

Mr. Simmons: We have no exceptions—— 

Mr. Taggart : You offered an exception to anything in conflict 
with the prayers that were refused. 

Mr. Baker: And also to the admission of the praj’^ers of the 
plaintiff-. 

The Court: You except to the admission of the prayers of the 
plaintiff-. Is that all gentlemen? (To the jury :) You may retire* 
Is there any objection to the jury going to their lunch <fe your coh» 
sidering this case ? 


Mr. Baker, Mr. Simmons & Mr. Taggart : Oh, not the slightest* 
The jury thereupon retired. - 

127 AVhereupon the jury retired and returned a verdict for the 
defeudants; and within four days thereafter the plaintiffs 
filed a motion for a new trial upon the following grounds: 

Now come the plaintiffs and move the court to set aside the ver*' 
diet and grant them a new trial upon the following grounds; 

1st. Because of errors of law committed by the court in the trial 
of the case to which exceptions were duly noted by the plaintiffs. 
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2nd. Because the court erred in submitting the case to the jury 
upon the question of the proper execution of the will in ques- 
128 tion, there being no evidence to be weighed or considered by 
them. 

3. Because the court erred in refusing to admit certain evidence 
offered b}" the plaintiffs and in admitting evidence of the defendants 
over the objection of the plaintiffs. 

4. Because the court erred in its instruction to the jury and in 
granting the prayers submitted by the defendants. 

5. Because the court erred in refusing to grant certain prayers 
offered by the plaintiffs and in modifying others instead of granting 
them as offered. 

6. Because the attorneys for the defendants in their opening state¬ 
ment and argument were allowed over objections of the plaintiffs to 
abuse the plaintiffs and their grantees and accuse them of wrong¬ 
doing, calling them “ thieves and robbers,” when there was no evi¬ 
dence of any character to warrant or authorize such argument or 
conclusion. 

7. Because of the misconduct of certain members of the jury, 
namely, being asleep and intoxicated at the time the court was 
delivering its charge and instruction to them and of which neither 
the plaintiffs nor their attorne 3 ^s had any knowledge. 

8. Because one of the jurymen was under the influence of liquor, 
and was drunk and incompetent at the time the^' considered and 
rendered the verdict, of all of which neither the plaintiffs nor their 
attorneys had any knovvdedge. 

9. Because one of the jurymen made notes of the trial without the 
knowledge of the court or the plaintiffs’ attorne 3 "s and read them to 
the jury before and while considering their verdict. 

10. Because the verdict is contrary to law. 

11. Because the verdict is contrary to the evidence. 

12. Because the verdict is"contrary to the great weight of the evi¬ 

dence and was, therefore, unwarranted. 

128J And in support thereof the plaintiffs offered the following 
affidavits: 

District of Columbia, ss : 

Personally appeared Everett Dufour and being duly sworn says 
he is a resident of the District of Columbia and is employed as an 
assistant ticket agent for the Baltimore and Ohio Railroad Com¬ 
pany. 

That on the mbrning of the 4th of February, 1902, he was pres¬ 
ent in circuit court No. 1 of the supreme court of the District of 
Columbia and while waiting to see a friend, who was engaged as 
stenographer in the trial of a case then on hearing, his attention 
was attracted by the condition of one of the jurors sitting in said 
case, a colored man in the first row near the west end of jury- 
box. That he entered said court about half an hour before the 
judge finished the instruction to the jury and before said jury re- 
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tired; and did not leave nutil the eonrt took a recess and said jiiry 
had retired as aforesaid ; that during the whole of the time aihant 
was in court and while said instructions were being given/said 
juror was apparently sound asleep and in a stupor from some cause; 
and when said jury left the box the juror in question had to l>e 
aroused b}'' some of his associates. Affiant being a law student now 
in the senior class and naturally watched the conditions of affairs 
and proceeding. 

EVEBETT BUEOUE. 


Subscribed and sworn to before me this 7th day of Pebruan^, 
1902. 


[notary sear.] 


COBCOEAN THOM, 

Notafy Public. 


129 District OF Columbia, ss .* 

Personally appeared before me Eobert P, Searcy and being dnly 


sworn says: 

That he was one of the jurors in the case of Keely et al. vs. Moore 
et al. that took place in circuit court No. l before Chief Justice Bing¬ 
ham and ended February 4th 1902. 

That in justice to himself and the parties tq said suit he deems: if 
his duty to make the following statement, viz: On the night of 
February 3rd he was kept up and awake near the entire night by 
reason of sickness in affiant’s familv. That not being well next 
morning himself.he did not take any breakfast; that prior to his 
going to the court, thinking that it would tend to brace him up, he 
took a drink of whiskey, and on reaching the court, and about an 
hour after entering the jury-box, the effect of the liquor and the hot 
room caused him to become so drowsy he could not refrain from 
sleep and consequently did not hear all of the instructions or charges 
of the judge and knew nothing that transpired there until aroused 
when the jury was about to retire. 

That when he went out and before going to Ihe jury-room, he 
again took another drink and smoked and on reaching the juty- 
room he was in no condition to take part in the voting of the jury 
and does not know what transpired or what he did, the liquor hav¬ 
ing taken such effect upon him. 

And further affiant sayeth not. 

EOBEET P. SEAECY, 


Sworn and subscribed to before me this 6th day of February, 
1902. 


[notary seal.] 


AYLETT T. HOLTZMAH, 

Notary PuMic. 


130 District of Columbia, ss: 

Personally appeared William N. Horstkamp and being duly sworn 
says, he was one of the jurors impaneled in the case of Keeley et al. 
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VS. Moore et al. that began Januar}^ 22nd and ended February 4th 
1902 in circuit court No, 1 before Chief Justice Bingham. That on 
the last day of the trial while the judge was giving the instruction, 
one of the jurors, a colored man by the name of Searcy was asleep 
and in an apparent stupor the entire time and had to be aroused 
when the jury retired. That when in the corridor of the court, be¬ 
fore going to tlie jury-room one of the bailiffs handed one of the 
jurors a typewritten paper to take with them to the jury-room. 
That on reaching the jurj^-room the said Searcy was in an apparent 
intoxicated condition and proceeded to make an incoherent and 
rambling speech. That some of the men attempted to stop him but 
it was suggested that he be left alone as he was drunk and would 
soon talk himself out.” I also noticed plainly that said Searcy was 
under the influence of liquor before he went into the jury-box on 
the morning of February 4th. 

WILLIAM N. HORSTKAMP. 


Subscribed and sworn to before me this 7th day of February, 
1902. 


[notary seal.] 


CORCORAN THOM, 

Notary Public. 


131 District of Columbia, ss : 

Personally appeared John R. Ferris and being duly sworn, says, 
he was one of the jurors that were impaneled in the trial of the case 
of Keele}^ et al. vs. Moore et at., that lately took place in circuit court 
No. 1 before Chief Justice Bingham. That on the last day of the 
trial and while the judge was delivering the instruction and charge 
one of the jurors, a man by the name of Searcy was in an apparent 
stupor, which aftiant believes was from intoxication. Tiiat said 
juror remained in such stupor during the whole time said instruc¬ 
tion was being given notwithstanding others of the jurymen at¬ 
tempted to arouse him several times but they did not succeed in 
doing so until the jury was retiring. 

That while in the corridor, before going to the jury-room, a type¬ 
written paper was handed to one of the jurymen, the affiant did not 
know for what purpose the paper was, but it was carried upstairs 
and laid on a table in the room for the jury to read and was read 
by them. That when the jurors reached the room, said Searcy pro¬ 
ceeded to make a rambling and incoherent speech, some of the men 
remonstrated with him and tried to stop him and it was suggested 
that he be allowed to talk, that “ he was drunk and would soon have 
his talk out.” That after said Searcy finished his “ speech ” he re¬ 
turned to one side of the room, sat down again and seemed to fall 
into a comarose or stupid condition and it must have clearly ap¬ 
peared to all that the man was under the influence of liquor and 
not in a condition to know the responsibility resting upon him. 

That soon after a foreman was selected and before a vote was 
taken a man by the name of Thomas took from his pocket one or 
more sheets of paper or a pocket-worn memorandum book contain- 
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ing written matter and proceeded to read same to ttie jurors, 
132 saying that he had prepared them from time to time since 
the beginning of the trial. 

, Affiant farther says, it was the opinion of some of the men, even 
those who never voted but one way, that the man Thomson, who 
made the will that was involved, was not of sound mind when he 
did so; there was a motion for a vote upon the question of sanity 
and when the voting was near through some of the jurors urged 
that the vote be abandoned and ajvote taken for or against the 
defendants. Affiant finally acquieSed in the verdict, firmly be¬ 
lieving it was most unjust and contrary to the evidence but only 
did so because it was absolutely necessary that he should reach his 
place of business as soon as possible, and believing that it would do 
no good to hold out, affiant never having been on a jury before and 
firmly believing that he would be censured by the court for hold¬ 
ing out longer. 

When the jury reached the jury-room it was urged that we get 
through in time to reach home or our place of business at 3 o’clock 

p. m. 

JOHN E. FEERIS. 


Subscribed and sworn to before me this 7th day of February A. D. 
1902. 


MARTIN L. WELFLEY, 

[notary seal.] , Noto/ry Public. 


133 District of Columbia, ss : 


Personally appeared John C. Kieny and being duly sworn, says, 
he was one of the jurors impaneled in the case of Keeley et al. vs. 
Moore et al that began January 22Dd and ended February 4th, 
1902 in circuit court No. 1 before Chief Justice Bingham. That on 
the last day of the trial while the judge was giving the instructions, 
one of the jurors, a colored man by the name of Searcy was asleep 
and in an apparent stupor the entire time and had to be aroused when 
the jury retired. That after the foreman of the jury had been' 
selected a man by the name of Thomas took from his pocket and 
read a paper containing one or more sheets, stating that was his 
opinion of the case from notes he had prepared from time to time 
since the beginning of the trial. That on reaching the jury-rpom 
the said Searcy was in an apparent intoxicated condition and pro¬ 
ceeded to make an incoherent and rambling speech. That some of 
the men attempted to stop him but it was suggested that “he be 
left alone as he was drunk and would soon talk himself out.” 

JOHN C. KIENY. 


Subscribed and sworn to before me this 7th day of February,, 
1902. 


CLARENCE F. DONOHUE, 

[notary seal.] . Notary Public. 
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134 District of Columbia, ss : 

Personally appeared George Pierce and being duly sworn says, 
he was one of the jurors impaneled in the case of Keeley ei al. vs. 
Moore d al. that began Januar}^ 22nd and ended February 4th 1902 
in circuit court No. 1 before Chief Justice Bingham. That on the 
last day of the trial while the judge was giving his instructions, one 
of the jurors, a colored man b}^ the name of Searc}^ was asleep and 
in an apparent stupor the entire time and had to be aroused when 
the jury retired. That after the foreman of the jur}’’ had been se¬ 
lected, a man by the name of Thomas took from his pocket and read 
a paper containing one or iiiore sheets. That on reaching the jury- 
room said Searcy was in an apparent- intoxicated condition and 
proceeded to make an incoherent and rambling speech. That some 
of the men attempted to stop him but it was suggested that “ he be 
left alone as he was drunk and would soon talk himself out.” 

GEORGE PIERCE. 


Subscribed and sworn to before me this 
1902. 

[notary seal.] 


8th day of February, 

S. A. TERRY, 

Notary Public. 


135 District of Columbia,ss; 

Personally appeared S. W- E. Love and being duly sworn, says, 
he was one of-the jurors that were impaneled in the trial of the 
case of Keeley et al. vs. Moore at al., that lately took place in circuit 
court No. 1 before Chief Justice Bingham. 

That on the last day of the trial and while the judge was deliver¬ 
ing the instruction and charge, one of the jurors, a man by the 
name of Searc}^ was in an apparent stupor, which affiant verily 
believes was from intoxication. That said juror remained in such 
stupor during the whole time said instructions were being given, 
notwithstanding affiant and others of the jurymen attempted to 
arouse him several times, but they did not succeed in doing so 
until the jury were retiring. That while said charge was being 
given by the court, a man somewhat stout in size and who ap¬ 
parently had no connection with the case and was sitting at the 
north table, several times motioned to affiant that he wanted the 
man aroused; that while in the corridor before going to the jury- 
room, one of the bailiffs handed affiant a typewritten paper and 
said it 'was for the jury; that affiant not knowing the purpose of the 
paper laid it on the table in the room and did not examine its con¬ 
tents; that when the jury reached the room said Searcy proceeded 
to make a rambling and incoherent speech; some of the men re¬ 
monstrated with him, and tried to stop him, and if was suggested 
he be allowed to talk, that “ he was drunk and would soon have his 
talk out;” that after said Searcy finished his “speech,” he retired 
to one side of the room, set down and seemed to fall in a comatose* 
or stupid condition and it must have appeared to all that the man 
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was under the influence of liquor and not in condition to 
136 know the responsibility resting upon him. 

That soon after a foreman was selected and befoi^e a vote 
was taken a man by the name of Thomas took from his pocket one 
or more sheets of paper containing writing matter and proceeded to 
read same to the jurors, saying that he prepared them from time to 
time since the beginning of the trial and that they were all correct 
from his standpoint. 

Afliaiit further says that it seemed to be the universal opinion of 
the men that the rnaii Thomson, who made the will that was in¬ 
volved, was not of sound mind when he did so; there was a motion 
for a vote upon the question of sanity and when the voting was near 
through some of the jurors urged that the vote be abandoned and 
a vote taken for or against the defendants. That while affiant finally 
acquiesced in the verdict, he firmly believed it was most unjust and 
contrary to the evidence and did so because it was absolutely neces¬ 
sary that he should reach his place of business as soon as pobsible; 
that when the jury reached the jury-room it was suggested by some 
of the jurymen that they should fins a verdict so as to be at their 
respective homes or places of business at 3 o’clock p. m. 

S. W. E. LOVE. 


Subscribed and sworn to before me this 7th dav of February, 
1902. 


[notary public seal.] 


JOHN F. MEANY, 

Notary Public. 


137 District of Columbia, ss ; 

Personally appeared J. F. Wallace and being duly sworn, saj^s, 
he was one of the jurors impaneled in the case of Eeeley m. 
Moore et al., that began January 22nd and ended February 4th, 
1902 in circuit court No. 1 before Chief Justice Bingham. That on 
the last day of the trial while the judge was giving the instruction to 
the jurors, a colored man by the name of Searcy was asleep and 
in an apparent stupor the entire time and liad to be aroused when 
the jury retired. 

That after the foreman of the jury had been selected, a man by 
the name of Thomas took from his pocket and read a paper Con¬ 
taining one or more sheets, stating that Was his opinion of the case 
from notes he had prepared. That on reaching the jury-room said 
Searcy was in an apparent- intoxicated condition and proceeded to 
make an incoherent and rambling speech and that some of the men 
attempted to stop hi m, and I was at the time of the verdict, and am 
i still of the opinion that William Thomson the testator of the will 
involved, was not of sound mind when he made same. 

^ • (Signed) J. F. WALLACE. 

Subscribed and sworn to before me this 8 day of February 1902. 

L. S. FREY, 

[seal.] Notary Public. 
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138 District'OF Columbia, ss: 

Personally appeared Hugh T. Taggarfc and being duly sworn says, 
that he was nofc present the whole time during the trial of the case 
referred to in the affidavit of Leo Simmons hereto attached, and paid 
but little attention to the individuals comprising the jury; that 
affiant simply assisted Mr. Simmons in some parts of the trial. 
That affiant noticed during the argument of counsed on both sides 
and during the charge of the chief justice, that one of the jurors at 
time- had his eyes closed when affiant looked toward him and that 
the impression made upon affiant by the circumstance, that the juror 
was suffering from headache; that affiant had no knowledge or sus¬ 
picion until after the rendition of the verdict, that the juror’s condi¬ 
tion was of stupor due to intoxication. 


Subscribed and sworn to before me this — day of February 1902. 


139 Andrew C. Keeley et al. 

vs. 

Joseph H. Moore et al. 

Personally appeared Leo Simmons and being duly sworn says, he 
is the attorney for the plaintiffs in this case and conducted the trial 
that was begun January 22nd in circuit court No. 1 and ended 
February 4th, 1902, before Chief Justice Bingham. That the plain¬ 
tiff, Andrew C. Keeley left the court on January 30th, 1902, for his 
home in Philadelphia and knew nothing of what transpired in the 
trial of the above cause thereafter. That the plaintiff Richard K. 
Paynter was not in said court at any time after January 29th, 1902. 
That neither of said plaintiffs could have had any knowledge what¬ 
ever of the misconduct on the part of the jury who were supposed to 
hear said case. 

That affiant had no knowledge whatever of any misconduct on 
the part of the jury or any one of them, until after the supposed ver¬ 
dict, when late in the afternoon of the day upon which it was ren¬ 
dered, he was advised that one of the jurymen was in an apparent 
stupor during the whole time the court was delivering its instruction 
and charge. Affiant was paying strict attention to what was said by 
the court and consequently did not pay an}’' attention to the jurors ; 
that the information, as to the condition of the juror, led affiant to 
believe that said juror did not give intelligent attention to the instruc¬ 
tion or charge of the court and and in fact did not hear it; it 

140 further suggested to affiant the condition of the juror was 
probably caused by intoxication, which incapacitated him 

from properly performing his duties. That thereupon affiant, after 
consultation with his associate, Mr. Taggart, instituted inquiries in 
relation to the condition of said juror which led to the disclosure of 
the facts set forth in the affidavits, which have been filed in. this 
cause. 
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Subscribed and sworn to before me this — day of February 1902. 


And thereupon the defendants filed the following afiidavits in 
opposition to said motion: 

Thdmas L. Jones, attorney-at-law, 616 D street northwest. 

Washington, D. C., FeUy Qth, 1902. 

Mr. Searcy: 

Please call at my ofiice at 6 p. m. to this day. If you cannot 
come at that hour please come as soon thereafter as you can. I wilL 
expect you without failure. Business of importahce to you. 

Yours very respectfully, 

(Signed) THOMAS L. JONES. 

141 District of Golumbia, ss .• 

Personally appeared before me Robert P. Searcy, and being duly 
sworn, deposed and said that he was one of the jurors in the case of 
Keel}^, et al. vs. Moore, et al., that took place in circuit court No, 1, 
before Chief Justice Bingham; and that he is the Searcy who made 
the affidavit that is filed in the motion for a new triah He says that 
he did not know the full contents of the affidavit until this day; that he 
signed an affidavit, but the same was not read to him, nor are the facts 
stated in that affidavit, which affiant believes to be in the handwriting of 
Thomas L. Jones, the facts stated by him to Thomas L. Jones ; that 
the afiidavit as originally written, must have been changed by the 
said Thomas L. Jones and Lep Simmons. 

He further says that that part of the afiidavit which says that he 
did not hear the instructions oe charge of the judge, and knew noth¬ 
ing that transpired until aroused when the jury was about to retire, is 
utterly false and untrue; and that that part of the afiidavit which says 
that he took a drink during recess, is utterly false and untrue; and 
that part of the» affidavit which says that he was in no condition to 
take part in the voting of the jury, and does not know what trans¬ 
pired or what he did in the jury-room, is untrue and false. 

He further says that all he told the said Leo Simmons and Tliomas. 
L. Jones was, that he had taken one drink in the morning and was 
a little drowsy oir account thereof, and on account of being up the 
night before with sickness. That he refused to make any other 
statement to them, and did not make any other statement to them. 
That he made the affidavit mentioned in the motion for a new trial, 
under the following circumstances: 

142 That on February 6th, 1902, a letter was sent to affiant-s 
house and affiant was not at home, and then Thomas L. Jones 

came to 1702 Pennsylvania Ave., N. W., and presented the letter,, 
the original of which is filed with this affidavit—and the said* 
Thomas L. Jones and affiant started from affiant’s place of business 
to the office of Thomas L. Jones. On the way down affiant was 
treated to two drinks and the car fare was paid bv Thomas L. Jones. 
11—1243 a 
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That said Thomas L. Jones informed affiant at the time that he 
wanted him to come to his office on business, and that there was 
money in it for him. That when affiant and Jones arrived at 
Jones’ office, he produced a bottle of whiskey and affiant took a 
drink. . That immediately on arriving at the office, Jones told 
affiant that he wanted him to swear that he was drunk* during 
the morning and after lunch of the last day of the trial; and 
•that he took no part in the proceedings, and w^as unable to do 
so. Affiant told Jones that he could not do that as he would com¬ 
mit perjury. Jones answered and said that it would not be perjur 3 ^ 
Affiant further said that he could not be used as a cat’s paw; that 
the jury had arrived at what he thought a proper verdict, and that 
he could not be used to set it aside. That about 8.80 o’clock p. m. 
Leo Simmons, attorney for the plaintiff-, arrived. That when the 
said Simmons arrived, he immediately commenced to persuade affiant 
to make an affidavit that he was drunk. Affiant told him that he 
could not commit perjury; that this was the first time that he had 
served on the jury, and that he could not afford to do anything 
that was wrong and become notorious in that way. That Simmons 
informed affiant that nobody ivould know anything about it; that all he 
would have to do would be to make the affidavit, and that it would 
be read in court, and that no outside parties would find out any¬ 
thing about it Affiant refused to make any affidavit 
143 other than the one that he had taken the one drink. There¬ 
upon Leo Simmons stated that if affiant would make an affidavit 
stating that he, affiant, had taken one drink the morning before trial, 
and ivas drowsy, that they would pay him the sum of thirty dollars 
{$30), and that he would receive it immediately; that when affiant 
demurred about making the affidavit, attorney Leo Simmons informed 
affiant that three white men had made affidavits for fifteen dollars {$15) 
apiece saying that affiant was asleep and incompetent. Affiant there¬ 
upon said that he would make an affidavit stating that he had had 
one drink, but would not say that he was incompetent, or that he 
had had two drinks, as Jones and Simmons desired him to say. 
Thereupon it was agreed that affiant should receive thirty dollars {$30) 
for making the affidavit as suggested. And thereupon an affidavit 
was written and read to affiant, which did not contain the allega¬ 
tions in the affidavit on file. Tliat affiant made the affidavit as read 
which affidavit merely said that he was drowsy and had taken one 
drink; and Jones informed him that in case of a new trial if Mr. 
Simmons won the case, he would get twenty dollars ($20) more, and 
Simmons, while they were on the street looking for a notary public, 
whispered to affiant that he would receive one hundred dollars ($100) 
in case he, Simmons, ultimately won the case. Said Simmons in¬ 
formed affiant that the plaintiffs had plenty of money, and were ivilling 
to pay it if they won the case. 

Affiant further says that after the affidavit was completed, and 
before it was sworn to, they left the place of Thomas L. Jones 
and tried to find a notary; and that Mr. Simmons went somewhere 
in the Columbian Law building, presumably to his office, and got 
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a check of thirty dollars ($30). That not being able to hiid 

144 a notary in the neighborhood of the court-house; they went 
up on F street and found a notary on F street between 

Thirteenth and Fourteenth. That Mr. Simmons did not go into the 
notary’s office, but affiant went in with Mr; Thomas L. Jones ; that 
the affidavit was not read in the notary’s office as affiant informed 
notary that he signed the same and knew the contents thereof; that 
while affiant and Jones were in the notary’s office, Simmons went to 
the Kiggs house to get the check for thirty dollars ($30) cashed; 
that he returned to meet affiant and Jones on F street and said 
that he was unable to get the check cashed, as Mr. Staples was not 
ill. Thereupon Mr, Jones said that the checjc ivas all right, and that 
Jones, would give affiant, next morning, his, Jones\ check for thirty dol¬ 
lars ($30), and take up Simmons’ check, and thereupon Simmons gave 
the thirty-dollar check to affiant, but affiant desired to have the 
thing cashed instead of waiting until next morning for Mr, Jones. 
He and Mr. Jones thereupon went to the Ebbitt house and walked 
in. The night clerk was not there. That while in the Ebbitt 
house, they saw Mr. Leon Tobriner, and Jones said to be careful 
and not let Mr. Tobriner see that they had Mr. Simmons’ check as 
Mr. Tobriner knew Mr. Simmons and they did not want Mr. Tobriner 
to know that Mr. Simmons was in it. Therefore affiant did not 
attempt to get the check cashed in the Ebbitt house, and affiant and 
Jones left and went to 1313 E street. Gray and Costley’s place, and 
affiant tried to get the check cashed there, but was unable to do so. 
That th&i'eupon Jones said that affiant should keep the check, come to 
Jones’ office in the morning and get a thirty-dollar check from Jones for 
the money. And thereupon affiant and Jones separated and affiant 
returned to his home. 

Affiant further says that when the jury retired in this case, 

145 that the matter was talked over in the ordinary way, and 
that he stated that he was in favor of the defendants, and on the 

first, vote, the jury stood ten to two in favor of defendants, and 
that affiant talked to those men and helped to bring them over. 
Several votes were taken and that on the fifth vote the jury stood 
twelve in favor of the defendants, and that they returned to the jury 
room and rendered their verdict, and then went to the marshal’s 
office and received their pay. That affiant signed the pay-roll and 
received his pay. 

Affiant further says that he did not know the contents of the affidavit 
filed by him until he read a notice in the Washington Times, and that 
immediately upon reading the same, he went to the office of Messrs. Lam¬ 
bert and Baker, and there stated to them what appears in this affidavit. 
The thirty-dollar check of Leo Simmons, which was payable to order 
of self, was taken by affiant to his home, shown to his wife, and the 
next morning cashed by Eugene Cedehoren, who has a place at 
Thirteenth and H streets, northwest. Affiant says that he now knows 
he did wrong by taking the money, but when it was offered to him, and 
paid to him, he only stated exactly the truth, and that he did not 
state the matters and things set out in the affidavit. 
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Affiant further sa^^s that the said Jones and said Simmons and he 
were together from 8.30 until some time after ten d’cloch p. m., the said 
Simmons leaving affiant before the said Jones; and affiant and Jones 
going to the Ebbitt house and to the place on E street after the said 
Simmons had left them. - Affiant says that thereupon he returned 
to his home, and on the following morning got the-check 
cashed as heretofore described in this affidavit, and that he 
146 heard nothing from the said Jones or Simmons from any 
time thereafter until 10.30 o’clock p. m. on the 12th day of 
February, affiant having been to the office of Lambert and Baker 
on that day in the afternoon thereof. That at 10.30 o’clock p. m. 
on said 12tli day of February, the said Jones came to the house of 
said affiant, and demanded to see affiant on business. That affiant 
would not see him. That on the following day, February 13th, 
affiant went again to the office of Messrs. Lambert and Baker, and 
with them made a full statement of this case in the presence of cer¬ 
tain parties, and that on the evening of said day, some time between 
eight and ten o’clock, an officer of the Metropolitan police force 
called at the house of affiant with a warrant to arrest him for petit 
larericy in the taking of a check of the amount of thirty dollars (|30) 
belonj^ing to Thomas L. Jones, and the officer read the said warrant 
and read the names of the witnesses, which he said were on the 
back of said warrant, the names of the witnesses being, “ Leo Sim¬ 
mons, Thomas L. Jones, and Calvin Chase.” That affiant was too 
ill to be taken away and the officer did not arrest him. That in 
the morning another officer came with the warrant and affiant was 
still in bed, and thereupon the officer had a doctor call, and affiant 
was not arrested. That later in the day affiant went, with attorney 
D. W. Baker, to the police court and found that the charge against 
him had been withdrawn and that the said Thomas L. Jones had 
written a letter asking that the warrant be withdrawn and the case 
against him nolleprossed, which, affiant is informed, was done. 

Affiant further says that from the said sixth day of February, on 
the day that he received the said check, until half past ten 
147 o’clock on the 12th day of February, A. D. 1902, he never 
saw the said Thomas L, Jones, and that the said Thomas L. 
Jones never at an}’’ time in the presence of affiant, claimed the said 
check of thirty dollars ($30) as belonging to him, and that he, the 
said Thomas L. Jones, never had the check in his possession. 

(Signed) EOB’T P. SEARCY. 

Subscribed and sworn to before me this 20 day of February, A. D. 
1902. 

(Signed) E. RICHARD SHIPP, 

Notary Public, D. O'. 

District of Columbia, ss : 

Lodora Searcy being dul}’’ sworn, deposes and says that on Wednes¬ 
day, February 5th, about 12 o’clock, a man called at the house 
to see Mr. Searcy. That he was a white man, over the medium 
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height, and had a full reddish mustache; he asked if Mr. Searcy 
lived at the house. The man inquired then what was the best time 
to see Mr. Searcy, and affiant said in the evening when he got 
through his work. That about 5.30 in the evening of February 
6th, a note came for Mr. Searcy, tvhich note is the note that is filed 
with Mr. Searcy^s affidavit. That the bearer of the note was a girl 
and inquired where Mr. Searcy could be found. That affiant told 
the girl. That Mr. Searcy did not come home that evening until 
about 11.30 o’clock, and then he was under the influence of liquor. 
That since said day, while he has worked a part of a daj^, he has been 
sick and he got up out of his sick bed to come with affiant 

148 to the offices of Messrs. Lambert and Baker. That as soon 
as affiant saw the article in the Washington Times in regard 

to the accusations against her husband, he and she agreed to go to 
the offices of Messrs. Lambert and Baker and there tell them 
how the whole. matter occurred. Affiant further says that when 
her husband came home, the night of February 6th, he had with 
him a check of Leo Simmons, payable to the order of self, for thirty 
dollars (|30). That he did not then tell affiant how he secured the 
check. 

(Signed) LODGE,A SEARCY. 

Subscribed and sworn to before me this 12th day of February, 
A. D. 1902. 

(Signed) RUTLEDGE WILLSON, 

[seal.] Notary Public. 

Keely et al. ) 

vs. V At Law. ■ No. 43324. 

Moore et al. J 

D. W. Baker, being duly sworn, deposes and says that he is one of 
the attornevs for the defendants in the above-entitled cause, and 
that he was present all during the trial of said cause, and was in 
court during all the time that the jury was present. That on the 
last da}^ of the trial he was in court and was present when the 
judge charged the jury, and that he noticed the jury. That 
Robert P. Searcy sat in the front row, second from the end, 

149 and that he came into court with the other jurors at ten 
o’clock in the morning, and stayed until the judge finished 

his charge. That at no time, as far as affiant knoy^s, was he asleep 
or dozing. He did, for a time, hold his hand over his eyes as 
though to prevent the light from the far window affecting them. 
That when at recess the court permitted the jury to go to lunch, 
- Searcy walked out with the other j urors, and when the jury returned 
their verdict, he came with them. He was at no time, as far as 
affiant could see, under the influence of liquor. That after the trial 
and the jury was discharged, affiant talked with Searcy, both in the 
court-room and in the marshal’s office where affiant went to sum¬ 
mon some witness in another case, and that at that time the said 
Searcy was not under the influence of liquor. 
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Affiant further says that he was unaware that any objection was 
going to be made to the said juror, Searc}^ until the affidavits were 
served on the attorneys for the defendants. That some da 3 ’'S there¬ 
after, the said Searcy, came to the office of Messrs. Lambert and 
Baker, and had in his hand a notice that appeared in the Times. 
He informed affiant and his partner, Wilton J. Lambert, that the 
notice contained falsehoods, and that he had never made any affi¬ 
davit as contained in said notice, wliich said notice said that he had 
made an affidavit that he was drunk during the trial. He there¬ 
upon related to affiant all the circumstances of the making of 
the alleged affidavit, and he thereupon made an affidavit, which is 
filed in this cause. 

Subscribed and sworn to before me this — day of March, A. D. 
1902. 


150 In the Supreme Court of the District of Columbia. 

Keeley et al. I 

m. > At Law. No. 43324. 

Moore et al. J 

John A. Price, being dul}’’ sworn, deposes and says that he is a 
citizen of the United States and a resident of the District of Colum¬ 
bia and has a barber shop at No. 1702 Pennsylvania avenue, north¬ 
west; that Robert P. Searcj^ one of the jurors in the above-entitled 
cause, worked for him during said trial, and is at present working 
for him. That on the day that said jury rendered its said decision, 
to wit, the 4th day of February, A. D. 1902, the said Robert P. 
Searcy was working for affiant. That he came to the shop in the 
morning and worked until some little while after nine o’clock, when 
he left the said shop to go to the court-house. That he returned to 
said shop about four o’clock. That in the morning when he left, 
he was perfectly sober, and transacted in the inortiing his ordinary 
business, as well as when he returned in the afternoon. I will 
further say that said Searc}^ was working for me for about two weeks 
prior to said date; that he came before and after sitting upon the j ury, 
daily, and performed his duties, and that at no time while said jury 
duty continued, did he appear to me in an^^ way under the influence 
of liquor. 

(Signed) JOHN A. PRICE. 

Subscribed and sworn to before me this fourth day of March, 
A.D 1902 

* (Signed) RUTLEDGE WILLSON, 

Notary Public, D. G. 

151 And the plaintifis filed the following affidavits in rebuttal 
to the defendants’ affidavits: 
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DiSl’EIOt OF CottJMBlA, ss: 

Personally appeared Thomas L. Jones and being duly sworn says, 
he is a member of the bar of the supreme court of the District of 
Columbia and has been for eight years past. That the facts and 
circumstances in relation to the sworn confession of Robert P. Searcy 
in relation to his condition while sitting as a juror in said court are 
as. follows: 

On the morning of the 6th of February, Mr. Leo Simmons met 
him and asked if he knew Searcy; affiant replied that he did 
and had known him for some time. Affiant has known Searcy foi* 
seven years and has had business dealings with him. Affiant was 
requested to see Searcy and another colored man by the name of 
Thomas, who were jurymen in a certain case in which Mr. Simmons 
was attorney and ascertain about the intoxication of Searcy and 
whether or not said Thomas had the notes it was claimed he had 
read to the jurymen, while considering their verdict, which he agreed 
to do. After considerable delay affiant finally found said Searcy 
late in the afternoon and informed him of what h,e wanted to know 
and what had been said about his being intoxicated. Said Searcy 
did not hesitate to admit same to be true and said he would call to 
see affiant that evening and tell him all about it. Affiant intbrmed 
Mr. Simmons of what he had ascertained and stating that said 
Searcy would be at his (affiant’s) office at 7 p. m. Affiant asked Mr. 
Simmons where he could be found at 8 p. m. saying he would advise 
him then what had been done. Mr. Simmons said he was going to the 
law library at the cit}^ hall at about 8 o’clock and affiant sug- 
152 gested that he call past his (affiant’s) office on his way there. 

Said Searcy came to affiant’s office as he promised and then 
went into detail about his condition and whv he was so; and the 
words used in relation thereto in said Searcy’s statement are his 
(Searcy’s) own words and version of the matter and he willingly 
offered to make statement, the only intimation he made in opposi¬ 
tion to same was that it might effect his qualifications for “ getting 
on a jury again.” He then said it was the truth and he supposed 
it would be shown anyhow and if he gave his reason for being in the 
condition it would possibly make it better for him than not to have 
any explanation. Mr. Simmons came to my office about 8.15 p. m. 
and when he walked in, Searcy spoke to him and said “ I was in bad 
shape the last day of the trial in your case as you have been told ” 
and proceeded to tell Mr. Simmons why he was So and that he had 
had a .flask of whiskey in his pocket when he Went into court. Mr. 
Simmons then inquired of him if he expected any pay, stating that if 
he did, he, Simmons, would have nothing to do with him further 
about the matter and that he did not want him to make the state¬ 
ment unless it was voluntary on his part; to all of which said Searcy 
replied that he did not expect any pay and that wliat he said was 
the truth. Affiant then wrote out the statement for said Searcy in 
his own words and read it over to him, and Mr. Simmons directed 
me to hand it to him so that he could read it himself, which I 
did, and he then signed same. Mr. Simmons suggested that I 
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m 

could have the oath administered and bring it to his office, 
affiant told him that he would charge thirty dollars for his 
services ; Mr. Simmons demurred to the amount, but after I advised 
him that I had neglected my other work and had been most of the 
day in the matter, he said he supposed his client would have 

153 to pay as he had had no understanding beforehand. Said 
Simmons told affiant he had onlv a dollar or two and that 

ft/ 

affiant would have to take a check ; affiant told him he would prefer 
the cash as he would need the money next morning and Mr. Sim¬ 
mons said he would try to get his check cashed. After trying to 
find a notary near affiant’s office, said Searcy and affiant finally went 
to the office of Aylett Holtzman and the paper was sworn to. Affiant 
was going to the Higgs house to give it to Mr. Simmons when he 
met him at the corner (the northwest) of Fourteenth and F streets, 
N. W. And Mr. Simmons told him he could not get the check 
cashed and would try no further and affiant took the check. Mr. 
Simmons then left affiant and Searcy at the northwest corner of 
Fourteenth and F streets, and took the car toward Ninth street; 
affiant and Searcy stopped at the corner a few moimmts and then 
went across to the Ebbitt house to try to get the check cashed, but 
could not, and while there he saw Mr. Leon Tobriner. Affiant and 
Searcy remained tfiere in the lobb}^ of the hotel some time, and said 
Searcy began to urge him to try further to get the check cashed, 
requesting affiant to give him a little something out of it. Affiant 
told him there and then that he would not give him one cent for 
what he had done. Said Searcy thereupon asked affiant to loan him 
three dollars and at his urgent request affiant consented to do so, 
provided he could get the check cashed and requested affiant to 
allow him, Searcy, to take the check and get it cashed and take out 
the three dollars and bring affiant the balance of the money either 
that night or by nine o’clock the next morning, which affiant con¬ 
sented to do, and thereupon he handed said Searcy the check, ex¬ 
pecting that he would cash the check and bring him the money 
according to agreement, which to affiant’s regret, he failed to do. 
Affiant never saw anything of him again, though he tried 

154 several times to do so and came to the conclusion next day 
that said Searcy had played a trick upon him. On the 13th 

of February following, affiant swore out a warrant for said Searcy’s 
arrest on a charge of larceny, but upon reflection concluded that a 
case of larceny could not be made out because he intrusted said 
Searcy with the check. Affiant further says that the whole conduct 
of Mr. Simmons was open and above board, that said Searcy was 
perfectly sober both when he signed said paper and when he 
acknowledged it, that he was full}^ aware of its contents, which he 
said to the notary when he administered the oath. Mr. Simmons 
never went into a saloon with affiant, nor with said Searcy to his 
knowledge and said Searcy’s whole tale in relation to said transaction, 
if it is as affiant has been informed, is a fabrication of outrageous 
lies and is without any foundation. 

THOMAS L. JONES. 


"V 
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Subscribed and sworn to before me this 24th day of February, 
A. D. 1902. 

PETER J. BACON, 

Notary PubliCf D. G. 

155 Personally appeared Thomas L. Jones and being duly 
sworn says, that he is the person referred to in a certain affi¬ 
davit made by Robert P. Searcy on the 20th day of February, 1902, 
and filed in the case of Keeley et al. vs. Moore et al. That he was' 
advised that the said Searcy had made an affidavit on the 12th day 
of February, 1902, which made certain slanderous charges against 
affiant, but what such affidavit contained affiant cannot state except¬ 
ing from information, and has made another affidavit in relation 
thereto which he now reiterates. He has read a copy of the affidavit 
made by said Searcy on February 20th, 1902 and says that there is 
scarcely a word of truth in same. That the charge that he treated 
him (Searcy), to drinks is wholly untrue and that he did not have a 
flask of liquor of any kind in his office on February 6th or any othp 
day, nor was one drop of liquor ever given him at any time in 
affiant’s office, and the" statements made by said Searcy in relation 
thereto is absolutely false. He did send the note attached to said 
affidavit to said Searcy, and stated that it was important to him, 
because he thought that when a juror was charged with being under 
the influence of liquor, while sitting upon the trial of a case, it was 
of vital importance to know that such charge had been made. 

The statement that Mr. Simmons told said Searcy that he had 
paid three other jurors fifteen dollars (|15.) for their affidavits is 
absolutely untrue and without foundatiouj for the only thing that 
was said about the other jurors (and that was by affiant) was that 
several of them had told Mr. Simmons of Searcy’s intoxication. Mr. 
Simmons did not mention the other jurors at all to said Searcy 
while in my presence, and the entire time Mr. Simmons was 

156 . present (which was about an hour altogether) said Searcy did 

not leave my presence. There was no promise of any kind held 
out to said Searcy nor any pay promised him of anything whatever, 
nor was any thought of doing so suggested and his whole tale is 
without foundation and in affiant’s opinion, concocted to avoid the 
responsibility of failing to refund the proceeds of the check affiant 
left with him to get cashed. 

Affiant further says that instead of being afraid of letting Mr. 
Leon Tobriner see Mr. Simmons’ check which he had when he saw 
him, he waited some time in the lobby of the hotel intending to ask 
Mr. Tobriner to cash it for him, but he was talking with some g^en- 
tlemen, and after waiting about ten minutes and their conversation 
continued, affiant eoncluded not to wait further. 

And when he left the hotel said Searcy said to him that he was well 
known at the place of Gray and Costley on E street, and if he, affi¬ 
ant, would allow him to take the check in, they would cash it for 
him, and affiant accompanied him there and gave him the check as 
requested, but they refused to comply with said Searcy’s request, 
12—1243 a 
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and wliun we name out said Searc}^ said lie knew lie could get it 
cashed at 13th and H streets, northwest, and he wanted affiant to gQ 
with him, but he refused to accompany him further. Searcy said 
he would get the check cashed if permitted, and bring him the 
money that night or early next morning under the conditions set 
forth in the former affidavits of affiant Affiant has also read an 
affidavit of C. H. Armstead, a janitor at the Columbian Law build¬ 
ing in relation to what took place there on February 6th and says that 
every word of same is true and correct. 


157 District op Columbia, ss: 

Personally appeared Aylett Holtzman and being duly sworn, says,^ 
that he is an attorney-at-law and a notary public and his place of 
business is located at No. 1321 F street, northwest, in this city. That 
shortly after nine o’clock p. m. of the evening of February 6th, 
1902, Thomas- L. Jones and another colored man by the name of 
Searcy came to his place of business and produced a paper-writing 
and said. Searcy said he wanted to make oath to same ; that said 
Searcy was asked if he had signed said paper and if he knew tlie 
contents or statements set forth therein, to which he answered, I do. 
Affiant then requested him to hold up his right hand and he did 
so, while affiant administered the, usual oath to him, asking if he 
now made oath that the statements made in said paper were true, 
and he answered in the affirmative^ Affiant then placed his name 
and seal to said paper and handed it to either Searcy or Jones, affi¬ 
ant does not now know which. That affiant saw nothing in said 
Searcy’s manner to indicate that he did not know or fully understand 
what was stated in said paper, nor did he notice anything whatever 
in. said Searcy’s manner to indicate that he was not perfectly sober 
and in full control of all of his mental faculties, knowing perfectly 
well what he was doing. 

AYLETT HOLTZMAN. 


Subscribed and sworn to before me this 14th day of February, 
1902. 


PATRICK J. WALSHE, 

Notary Publicj D. G. 


158 District op Columbia, ss ; 

Personally appeared Aylett Holtzman and being duly sworn, sa 3 "s, 
he is the person who on February 6th, 1902, took the oath of one 
Robert P. Searcy, to a certain affidavit, filed in the case of Keeley 
et al. vs. Moore et al., in the supreme court of the District of Co¬ 
lumbia. 

That he has on this day carefully examined said affidavit and 
can say positively that to his best judgment it is in the same condi¬ 
tion it was when sworn to before him and there is no change what¬ 
ever in same. 

That he made a former affidavit in relation to said matter and 
now reiterates same. 
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That D. W- Baker and said Searcy came to his, affiant^ office 
several days after said, paper had been sworn to, and said Baker was 
told by affiant in the presence of said Searcy, which is a fact, that he, 
said Searcy, at the time he swore to said paper, stated that he had 
read the paper himself before signing and that he fully knew the 
contents of same; said Searcy, in my judgment, was perfectly sober 
when he made said affidavit. 

Affiant is very careful about such matters and always enters 
the dates of acknowledgments and oaths in a book kept for .the 
purpose. 

AYLETT HOLTZMAN. 

Subscribed and sworn to before me this 7th day of March, 1902. 

GEORGE 0. AUKAM, 

Notary Public, D. C. 

159 District of Oolumbia, ss: 

; Personall}’^ appeared* Churchill Armstead and being duly sworn, 
says, he is employed at the Columbian Law building as janitor, in this 
city. That on the 6th day of February, 1902, between-8.30 and 9 
o’clock p. m. while engaged in cleaning said building on the second 
floor thereof, ho noticed two colored men enter said building and he 
came down and met them in the hall of the first floor. Whereupon he 
discovered that one of the men was Mr. Thomas L. Jones, a lawyer, 
-with who-■ he, affiant, is well acquainted, and the other was a 
" brown-skinned man with a heavy mustache. After talking with 
said men a short while, said Jones asked him if there was a notary 
public in the building and just then Mr. Leo Simmons came down 
:from his rooms in said building and said Jones or the other colored 
- man, affiant does not kno w whiclx, said they could find no notary. Mr. 
'Simmons then requested affiant to see if there was one in the build¬ 
ing and affiant then went to the rooms of Mr. William M. Williams, 
■ then to the rooms of Mr. Clinton James, both of whom .are notaries 
: and found neither of them in; affiant then returned and reported 
that he was unable to find a notary. And to the best of affiant’s 
recollection Mr. Simmons then said he did not know where one 
could be' found, unless it was some one across from the Ebbitt house,, 
near Fourteenth street. '-Said parties then left and affiant saw no 
more of them that night. Affiant talked with said Jones and* the 
other colored man and can say positively that both of them were 
perfectly sober;, that there was no indication of any kind whatever 
to show or lead -one. to believe otherwise. 

C. H. ARMSTEAD. 

Witness: 

JOHN WAHL. 

Subscribed and sworn to before me this 3rd day of March, 1902. 

GEORGE C. AUKAM,' 

Notary Public, 
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160 District of Columbia, ss : 

Personally appeared James A. Johnson and being duly sworn, says, 
he knows Robert P. Searcy and is employed as bartender at the res¬ 
taurant of Mr. Leo Oedenkoven, at 13th and H streets, N. W. in this 
city. Some time past between 8 and 11 o’clock p. in. said Searcy 
came to said place and asked affiant to cash a check for him for $30.00, 
at which time affiant saw nothing to indicate that Searcy was under 
the influence of liquor. 

Affiant told him that he knew he could not cash the check with¬ 
out the consent of the proprietor, but would see the proprietor next 
morning and see if he would cash it. Said Searc}^ then purchased 
a drink and when paying for it affiant noticed that he had several 
bills, and asked him why he wanted the check cashed that night, 
and to the best of affiant’s belief he replied, that he wanted, it then 
or had promised to get it cashed. Said Searcy came again early 
next morning and the check was cashed and the money paid over 
to him. 

JAMES A. JOHNSON. 

Subscribed and sworn to before me this 11th day of March, 1902. 

JOHN P. GARRETT, 

Notary Public, D. G. 


161 District of Columbia, ss : 

Personally appeared Leon Tobriner and being duly sworn, says, 
he is now residing at the Ebbitt house in this city and has been for 
some time past. That on the evening of February 6th, 1902, while 
talking to some gentlemen in the lobby of said hotel, about 9.20 p. m. 
or a few’ moments before, affiant noticed Thomas L. Jones and 
another colored man came into said hotel; and said Jones walked 
up to the clerk’s desk, but for what purpose affiant does not know. 
Then said Jones and said colored man walked off to one of the 
columns in said lobby and remained apparently in conversation for 
about eight or ten minutes, and then left the hotel. That both of 
said men appeared to be perfectly sober, so far as affiant could 
judge, as he saw nothing to indicate otherwise. Affiant knows 
the time as above mentioned, for he looked at his watch just 
after they left and before going to his rooms and saw it w’^as 
9.30 p. m.- 

LEON TOBRINER. 

Subscribed and sworn to before me this 7th day of March, 1902. 

JOSEPH SALOMAN, 

Notary Public, B. G. 

162 District of Columbia, ss : 

Personally appeared Leo Simmons and being duly sworn, says, 
that he has read a copy of a certain affidavit made by Robert P. 
Searcy, purporting to contradict a certain sworn confession, made by 
him on the 6th day of February, 1902 and filed wdth other affidavits in 
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support of a motion for a new trial in the case of Keeley et al. m. 
Moore et al. Affiant says that the statements contained in said 
affidavit lately filed are without foundation in fact. Affiant says, 
so far — he has any personal knowledge, the following are the facts 
and circumstances in relation to the sworn confession made by said 
Searcy. Affiant having been previously advised by several of the 
jurors that said Searcy was'under the influence of liquor while con¬ 
sidering the verdict in said cause, on February 6th, 1902, he met 
Thomas L. Jones, a member of the bar of this court, and asked him 
if he knew said Searcy, and he replied that he did and had known 
him for several years. Affiant stated to said Jones that* he had 
been informed about said Searcy’s intoxication’and believing said 
reports to be true and wqII founded, asked said Jones if he could 
see said Searcy and see what he had to say about such charges; 
stating to said Jones, at the same time that he had been advised 
that one John T. Thomas, another one of said jurors, had made 
notes of the argument and evidence and had read same to the jury ; 
affiant requested said Jones to make inquiry about that also. Be¬ 
tween 4 and 5 o’clock p. m. of the same day affiant again saw said 
Jones and was advised that he had seen said Searcy, and he, Searcy, 
had admitted that he was under the influence of liquor as charged; 
that said Searcy had promised to call at his (Jones’) office at 7 
p. m. and he though- that said Searcy would voluntarily make 
a written statement to such effect. Said Jones stated to 
163 ' affiant that if said Searcy did so, he would advise affiant of the 
matter, if he knew where to find him about 8 p. m. Affiant 
said to Jones that he would go to the law libraiy at the court¬ 
house about that time and Jones suggested to him to stop at his 
place on the way there, saying that he might not be able to see 
affiant next day. Affiant called at said Jones’ office a short time 
after 8 p. m. and when he reached there he found said Searcy and 
Jones conversing together, but affiant had no intention of meeting 
said Searcy and did not expect to see him. Said Searcy spoke to 
him and said that it was true that he was under the influence of 
liquor as charged, or words to that effect. Affiant then asked him 
where he obtained the whiskey and he replied that he had it in a 
flask and took it with him on leaving home; that on account of 
sickness he had been kept up most of the night, as set forth in said 
confession. To test his knowledge of the matter, affiant then asked 
if he knew what the suit was about and he replied that it was to 
recover $91,000.00. Affiant then said to him that if he had or was 
going to make a written statement, he must understand that he 
would not pay him anything whatever for such, that affiant asked 
nothing of him but to know whether or not be admitted his intoxica¬ 
tion. Said Jones then prepared the statement of the facts as related 
by said Searcy, read them to him, and to the best of affiant’s recollec¬ 
tion and belief said Searcy, at affiant’s suggestion, took the paper 
and read it himself. He then signed same in the presence of 
affiant and Jones, and the paper on file is the identical one signed 
by said Searcy and every word that it contains now was upon 
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• it when it was. read to said Searcy and signed in his (afiiantfs) pres- 
. ence. Janes: then stated that he could have the oath administered 

to the confession if affiant would wait; affiant suggested it 

164 would be best to bring it to him the next morning, to which 
Jones then replied that he might not be able to see affiant 

next morning; that his services were worth thirty dollars, saying 
he had been engaged-all day in trying to see said parties, stating 
that he had not been able to'see the man Thomas, but would try to 
locate him later on. . Affiant at first thought the charge rather high, 
' but as Jones claimed he had abandoned all other business to attend 
to the matter, he concluded to pay same, as he had no previous 
understanding w.i£h him. Affiant told said Jones that he did not 
have more, than a dollar or two-with him but would give him a 
-check. Jones requested affiant to try and get his check cashed, 
which affiant promised to do. Affiant came to his office, made his 
. check to his own order and was on his way to get it cashed, when he 
met said Jones and Searcy in the hall of the Columbian Law build¬ 
ing, where they were talking with one of the janitors, and was 
informed by Jones that he could not find the notary he expected to 

• and asked if there was one in the building. Affiant asked the jani- 
:tor to see if he could find a notary, and when none could be found, 

affiant stated to Jones there was one on-E street, a Mr. Holtzman, 
up near Fourteenth street, who could be found usually until 9 p. m. 
Affiant was going to the Higgs bouse to get his check cashed and 
got on the car (the front one, of the F Street line) and to the best of 
his recollection and belief said Jones was smoking and they got on 
the trailor. 

Affiant got off at Fourteenth and: F streets and Jones and Searcy 
did likewise and went east toward ■ Holtzman’s office. The proprie¬ 
tor of the Higgs house was entertaining at.a banquet and would not 
- disturb him, and was returning on F toward Fourteenth street when 
he met said'Searcy and Jones at the northwest corner of said Four¬ 
teenth and F streets, when said confession was banded to him. 

165 Affiant said to Jones that he would have to take the check or 
come to his office to get his pay as he would not try further 

to get the check cashed; Jones replied that he would take the check, 
as he could get it cashed himself early next morning. Affiant then 
handed the cheek to said Jones,-took the car and returned to . the 
library, reaching there about 41.25 p. m., where he met Mr.-Hugh 
T. Taggart and remained with him until .about 11 p. m.,. when he 
went home. 

That he never paid or offered to pay said Searcy one penny. 
That his statement that affiant had given him the check and that 
he had paid other jurors is without any foundation whatever.^ Affi- 
■ ant bad very little to say to him excepting to inquire of his intoxi¬ 
cated condition while serving upon the jury. 

Affiant never had any conversation whatever with said Searcy at 
any time excepting that which took place in the presence of Jones 
at the time mentioned. Affiant did not quite understand why said 
Searcy was willing to sign such a paper, but as he seemed to want 






to explain matters and was admitting nothing but the truth as affi¬ 
ant firmly believed, and said he was a friend of Jones, he did not 
doubt his honesty. That he was advised by Mr. Wilton J. Lambert 
on-February 13th that said Searcy had made an affidavit the day 
before in which he stated that affiant had been with him, Searcy, 
from 8 to 11.30 p. m.; had taken him to-various saloons and gotten 
him intoxicated on said night of February 6th and that while in 
the intoxicated condition he had persuaded and induced him to 
make the affidavit. Affiant asked for a copy of said paper and Mr. 
Lambert promised to furnish same, but said D. W. Baker upon de¬ 
mand being made for aeopy refused to furnish such or allow affiant 
to see the briginal. Affiant is not in the habit of drinking intoxi¬ 
cating liquors and was never intoxicated' in his life. That never in 
his life did he enter a saloon with said Jones or Searcy or ever take 
a drink of any kind with either of them or in the presence of either 
' of them, nor did either of them ever in his presence take a drink of 
liquor of any kind and no such thought ever entered his mind. 

166 That while affiant was with said Searcy there was no indi¬ 
cation whatever in his manner or condition that would show 

that he was not perfectly sober and there was not the slightest sus- 
i picion so far as afiiant could see, that said Searcy had touched a 
I drop of intoxicating liquor when he signed said, paper. 

Affiant further says he never paid nor promised to pay any one 
: for making the affidavits in relation to the matter involved. 

That on the 7th day of February past, he had been out to Oood 
Hope D. 0. to get an affidavit from Mr. Pierce one of the jurors and 
oh his way home stopped ■ to see Mr. Kieny about 6 p. m. Said 
Kieny mid said affidavit and stated that he would go with me to the 
office of Clarence Donohue, a friend of his, to swear to same, and we went 
to the office of Clarence Donohue, who is associated with his father, 
JolmF. Donohue, in the real-estate business on East Capitol street near 
3rd N.-E. and the office was closed; we then went to the residence- 
of said John F. Don-hue, which is about J mile from the office and 
said Clarence came out and accompanied us back to his office and 
said affidavit was sworn to and twenty-five cents paid as a fee, that 
being the amount charged hy said Clarence. 

Affiant has known said Clarence Donohue since he was a small. 
boy and John F. Donohueffiis father Is an intimate friend, with'who- 
affiant has had business relations for years. Affiant noticed that 
said Clarence, the notar}^ public, and said Kieny were apparently 
intimate and having put them to considerable inconvenience and 
trouble and wishing to favor the young man he had known so long, 
after said affidavit had been sworn to and after affiant had bid them 
good-by and was at the door about to leave, he returned and handed 
said Clarence two one-dqllar bills by placing same on the counter in 
the office and suggested that they should get theatre tickets with the - 
amount and go to the theatre, 

167 Whereupon the defendants, bypermission of the court, called 
the jurors who sat in said case, and other witnesses in theirs 

beh-lf, and they testified as follows: 
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Thereupon George Pierce was sworn and examined. 

Direct examination. 

By Mr. Baker : 

Q. Mr. Pierce, I believe you were one of the jurors in the case of 
Keeley m. Moore. A. I was. 

Q. And you made an affidavit for Mr. Simmons. A. I did. 

Q. I read this part of the affidavit. “ That on reaching the jury- 
room said Searcy was in an apparent intoxicated condition, and 
proceeded to make an incoherent and rambling speech. That some 
of them attempted to stop him, but it was suggested that he be left 
alone, as he was drunk and would soon talk himself out.” Did you 
swear to that. A. I don’t think so. 

Q. Noe state the circumstances under which the affidavit was pre¬ 
sented to you, and all about it. A. Well, Mr. Simmons came to my 
place and asked me to make an affidavit. He showed me one 
similar to that which had been made by some others of the jury, 
and asked me could I swear to that, and I said “ No ; ” that if he 
would strike out three articles, after reading it over, then if I could 
be of any benefit to him, then I would make an affidavit, taking off 
three of the articles, and that was one of them. 

Q. You wanted that struck out. A. I wanted that struck out. 

Q. Now, I will read you this part of the affidavit. “ That on the 
last day of the trial, while the judge was giving his instructions, 
one of the jurors, a colored man by the name of Searcy, was asleep 
and in an apparent stupor the entire time, and had to be aroused 
when the jury retired.” A. That was one I wanted struck out. 
168 Q. Now, you remember the facts surrounding the trial in 
this case. A. Yes. 

Q. Was Searcy at any time asleep. A. Well, if you will let me 
make the statement I made to Mr. Simmons—probably we will get 
tangled up. I told him I remembered a man by the name of 
Searcy with his e^^'es closed, but I could not say that he was asleep. 

Q. Now, at the room, was he drunk. A. I didn’t notice anything 
peculiar about him. 

Q. Did you. hear anybody say that he should be just left alone ; 
that he was drunk and would soon have his talk out? A. No, I 
did not, ■ 

. Q. Did you say that? A. I made no remarks at all. 

Q. Did you see Mr. Thomas take a paper from his pocket. A. 
No, I didn’t see him take any papers from his pocket. 

Q. What did you see him have in his hand? A. Well, Mr. 
Thomas made a speech, as other jurymen did; that is, several of 
them had some talk. Mr. Thomas talked and since I refreshed my 
memory recollects, I think he did hare a little piece of paper in his 
hand. There was one thing about that I denied, and that was his 
having a piece of paper and saying that this was what he had 
gathered from time to time. To my knowledge he didn’t say that. 
But he. had a piece of paper, and he went on with some talk, the 
same as the others did. . 
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Q.. Did Mr. Searcy make any statement in the jury-room about 
the case? . A. I really can’t say that; I don’t remember any par¬ 
ticular- • . 

By the Court: 

Q. You say that the gentleman who had the paper with writing 
on it read from it ? A. He had a piece of paper in his hand. I 
won’t sav whether he read from it or not. But I did not 

V 

169 hear him make any sich statement as this was what he had 
gathered from time to time ; that was the point. 

Q. Did he say anything about it. A. Nothing about the paper 
to my knowledge. 

Cross-examination. 

By Judge Cole : 

Q. Mr. Pierce, have you seen this paper since you signed it? 
(Handing witness paper.) A. (After examining same.) Well, now, 

I really could not say much about what- 

Q. Well, wait a moment. I am not asking you that. Will you 
look at it. Look at the signature down there. A. Yes. 

Q. Is that your signature ? A. Yes sir. 

Q. Do you remember of signing it? A. Oh, yes. 

Q. Where were you? A. I was in one of my flower-houses at the 
time. 

Q. And didn’t you read it before you signed it ? A. No sir, never 
read it. 

Q; Well, didn’t somebody read it to you? A. Mr. Simmons 
read it. . 

Q. Who else was present. A. Nobody but me and him. 

Q. Well, where were you when you made oath it it ? A. Well, I 
was outside at the time when the notary public came to my house. 
It was on a very cold morning, and next door to me I have two 
houses, and I have no one in the next house, and I heard some one 
knock on the door where there was no one living, and I stepped for¬ 
ward, and he stepped forward to the porch, and he said “ Is this Mr. 
George Pierce? ” and I said “ Yes,” and he said he was sent there 
with the paper, and I said “ Yes.” He said “ This is to the best of 
your knowledge, where you have your signature here,” and I said 
“ Yes,” and he went ofiP. I never taken the paper in my hand to 
look at it at all. 

170 Q. You say you signed and swore to that paper without 
knowing what was in it. A. I signed my hand before Mr. 

Simmons. Otherwise I never put my hand to the paper after that. 

Q. Did I understand you to say that jmu did that without know¬ 
ing what was in it ? A. No more than Mr. Simmons read it to me. 
I felt sure he had made a little mistake. We were talking about 
these little things. I just told him what I wanted struck and he 
read it over that way, and I notice some things here have been 
scratched. There was three things I asked that thev be scratched, 
13—1243a 
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and he read it over to me with them scratched, and that was all 
right. 

Q. »And you signed it without looking at it ? A. Yes sir; I never 
read it at all. 

Q. And then when the notary public came you made oath to it, 
without looking at it to see what was in it? A. Yes. I never had 
it in my hand at all. 

Q. Well, are you in the habit of doing things in that way ? A. 
Well, I have often got in trouble doing things that way, but still it 
is my habit. 

Q. You frequently sign papers without reading them, and didn^t 
know what was in them? A. Yes sir. 

Q, You have done so several times? A. Yes sir. 

Q. Mr. Pierce I wish you would look at this paper again. You 
see down there, near the bottom of it, two words interlines in ink, 
don’t you (handing witness paper) ? A. (After examining same.) 
Yes sir. 

Q. Didn’t Mr. Simmons do that at your request, and there is one 
word scratched out there a little ways after it, isn’t it? A. Yes sir. 

Q. There is one scratched out and two interlined. Now, didn’t 
Mr. Simmons do that at your request, and in your presence, 
171 and didn’t you send and get ink—pen and ink to do it? A. 
Oh, I sent and got pen and ink, yes sir. 

Q. You sent and got pen and ink and then Mr. Simmons, in your 
presence, and at your suggestion, scratched out one word and in¬ 
serted two, didn’t he? A. I can’t really remember that. It is 
likely that it is so; but I can’t remember that I did or did not. 

Q. Well, that is the change that you suggested in the paper at 
that time, isn’t it ? A. Yes, there were some changes. We went 
over it—went over the paper. 

Q. Well, I say, that was one change that you suggested in that 
paper at that time? A. It is likely it was. 

Q. Well, then, there you find the pen run through several words, 
a line and a part, don’t you ? A. Yes. 

Q. That was done in your presence, wasn’t it ? A. It was done in 
my presence, yes sir. 

Q. And that was done at your suggestion, wasn’t it? A. Well, I 
never noticed the paper- 

Q. Well, I ask you now ? A. Yes. 

Q. I ask you if that was not done at your suggestion ? A. I sup¬ 
pose so. 

Q. Well, can’t you make it clear whether it was or not? A. I 
suggested that these certain things- 

Q. Mr. Pierece please answer my question ? A. I will, as near as 
I can. 

Q. The question is, whether Mr. Simmons didn’t draw the pen 
through those words there, a line and a part, in your presence and 
at your suggestion ? A. He done that in my presence. 

Q. And he also scratched almost the last word in the affidavit, 
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and inserted the two words there at your suggestion, didn’t 

172 he. A. I suppose so. The reason why that I can’t say— 
just allow me—because I never looked at the paper, and Mr. 

Simmons, I knowed, he would do what was right; and he had the 
paper and I never looked on it at all. I went and got him the ink, 
and as we talked it over he scratched the different things, and I 
never looked on the paper. 

Q. And after that was done you signed the paper? A. Yes. 

Q. In his presence, after these changes were made. A. Yes sir. 

Q. Now, do 3 mu undertake to say that you suggested any changes 
in that paper that he did not make? A. Well, I thought they were 
in the paper. This is what I had in my mind, and this is what I 
suggested- 

Q. Can you answer my question. Do you mean to be understood 
as saying here now that you suggested changes in that paper to Mr. 
Simmons there that he didn’t make ? A. It seems that way. 

Q. Well, I don’t want what seems. I would like to know your 
recollection about it. Do you undertake to say that you made sug¬ 
gestions as to changes in that paper which Mr. Simmons didn’t make? 
A. I would not like to say that it was done intentionally, and still 
it seems to me like I suggested these things, and other things to-. 

Q. Well, jmu saw him make the alterations he did make? A. I 
saw him by the paper, but I did not look on it. 

Q. How near were you to Mr. Simmons when it was made? A. 
I was standing right by the side of him. 

Q. Right by the si^/i^ of him? A. Yes sir. Not a very bright 
scholar at all. 

Q. You read without any difficulty, don’t you? A. Yes. 

Q. And write without any difficulty? A. Yes. 

Q. You saw him make the alterations that were made ? A. Yes. 
Q. And then, after they were made, you signed the paper ? A. I 
did. 

173 Q. You told Mr. Simmons that you detected whiskey on 
the breath of this man, didn’t you? A. Yes. He asked me 

about Mr. Searcy being drunk, and I said “No; ” I would not say 
that he was drunk; as far as I could go, that I smelled liquors on 
him at some time. That is as far as I went. 

Q. Well, where did you say you smelled liquors on him ? A. 
Well, I don’t think it was in the jury-room. At one time it was out 
here at recess hour. I don’t think I said the jurj^-room, unless I am 
mistaken. 

Q. The day you retired to consider the verdict? A. Yes. 

Redirect examination. 

By Mr. Baker : 

Q. In other words, Mr. Pierce, you told him to leave out that part 
about Searcy being asleep, and about him being intoxicated, and 
about him making an incoherent speech ? A. That was, to the best 
of my knowledge, what I ^sked him to leave out, the three things. 
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By Judge Cole : 

Q. And yet you signed it with it in ? A. Yes. 

By Mr. Baker : 

Q. You didn’t know it was in there when you signed, did you ? 
A. Well, I thought it was all straightened, because I had suggested 
it. 

(The witness was here excused). 

Thereupon Samuel W. E. Love who was sworn and examined. 
Direct examination. 

By Mr. Baker : 

174 Q. Mr. Love, in ^mur affidavit, you say that while you were 
in the jury-room, it was suggested, in regard to Mr. Searcy, 
that he was drunk and would soon have his talk out. Did you say 
that? A. You say did I make the suggestion ? 

Q. No ; I asked you did you say that? A. Yes ; someone made 
that suggestion. 

Q. No; I mean did you make the suggestion in the jury-room ? 
A. No ; I didn’t make the suggestion. 

Q. Who made the suggestion ? A. I don’t know. There was two 
or three around at the time, and I don’t know who made the sug¬ 
gestion. That was when he was'making his little talk. 

Cross-examination. 

By Judge Cole : 

Q. Did you sign this paper—is that your signature there (hand¬ 
ing witness paper) ? . A. (After examining same.) Yes, sir. 

Q. Perhaps you had better read the affidavit. It won’t take but 
a moment. A. (The witness did so.) 

Q. That is the affidavit you made, isn’t it? A. Yes, sir. 

Q. Correct and true, I suppose ? A. Yes sir, it is about all in 
there. 

Q. Mr. Love, do you remember during the trial of the case hear¬ 
ing some one of the jurors make a declaration in relation to the 
case to the effect that the plaintiff had no case ? 

Mr. Baker : I object to that, if the court please. 

(After argument by Mr. Baker is support of his objei;tion and by 
Judge Cqle in advocacy of the line of questioning, the court per¬ 
mitted it to be answered.) 

By Judge Cole : 

Q. Now, Mr. Love, I would like to know whether you heard one 
of the jurors—one of your fellow-jurors while the case was 
.175 going on, and before you had heard all the evidence, and 
therefore before you had heard the charge of the court, make 







JOSEPH H. MOORE ET AL. lOl 

the declaration that the plaintiffs had no case or words to that 
effect? A. We-, I don’t know. I didn’t hear the declaration in 
those words, that the plaintiffs had no case. I remember at the 
early beginning of the trial, when young Weir was first called that 
One of the jurymen stated,"in his opinion, that this was merely a 
maker, as he used the term, “ Witness maker,” and I asked him what 
he meant, and he said a “ Make-up witness.” That was his impres¬ 
sion. I heard that much. Then later on in the trial, when they 
were showing the signatures, I had some little conversation with 
this man Searcy. He sat next to me. It was relative to the genu¬ 
ineness of the signature, and while that was going on, he made 
some remai’k to that effect not in so many words but—— 

Q. What effect ? A. It would have been to that effect, yes. 

Q. To the effect that the plaintiffs had no case? A. Well, prac¬ 
tically so, based on these signatures. 

Q. I would like to know, Mr. Love, whether, since you made this 
affidavit which I have just shown you, you have been approached^ 
by anybody and requested to make a counter-affidavit, denying the 
same statements in there? A. Well, a gentleman called on me one 
evening and asked me if I didn’t wish to—if I was not going to 
revise the affidavit, and asked me some question to that effect some 
words to that effect. 

Q. Will you be kind enough to. state whether he had any paper 
with him ? A. Yes, he had my affidavit or a copy of it. 

Q. Did he have any other paper? A. I believe he had several 
others. 

Q. Did he have one which he wanted you to read it over 
176 and sign? A. No. 

Q. He didn’t say’^ anything like that? A. No. 

Q. Now, who was that man? A. Well, I don’t just know the 
gentleman’s name. 

Mr. Baker: Mr. Van Casteel. 

The Witness: Yes, I forgot his name. He was one of the ste¬ 
nographers that was there. 

By Judge Cole : 

Q. Now, was Mr. Van Casteel the only man that approached you 
on that subject? A. Well, yes, I guess I can say that he was the 
only man that approached me on the subject. 

Q. Did a gentleman come to your house and wait on you in rela¬ 
tion to it—was that Mr. Van Casteel? A. Yes, he was the one that 
came. He was there when I got there. 

Q. And he wanted to know whether you did desire to revise tliat 
affidavit ? A. That is what he said. 

Q. Did he make any suggestions to you upon the points about 
which he thought it should be revised? A. Yes, some few points,. 

Q. Do you remember what they were? A. Well, one of them 
was relative to my statement there that I wanted to get out—that 
the reason of my voting with the others was that I wanted to get 
out and attend to my business, and he told me that was a very serious 
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matter for me to make such a statement, that that was my reason. 
He said that I had made a very grave mistake in making such a 
statement, and from his standpoint it apparently had that aspect. 

Q. Well, was there any other point in the affidavit which he sug¬ 
gested mjght need revising ? A. I can’t remember right now. 

177 Redirect examination. 

By Mr. Baker : 

Q. You told Mr. Van Casteel, didn’t you, that that statement that 
you wanted to get home by three o’clock was not true, didn’t you ? 
A. No, not in as many words. I said that I wanted to get through— 
is that in my affidavit—but I wanted to get home by three o’clock. 
Did I use that expression ? 

Q. Yes, I think you did ? 

, Judge Cole : I will read what it says: 

The Witness : Read that please ? 

Judge Cole (reading): “ That while affiant finally acquiesced in 
the verdict, he firmly believed it was most unjust and contrary to 
the evidence, and did so because it was absolutel}^ necessary that he 
should reach his place of business as soon as possible; that when 
the jury reached the jury-room it was suggested by some of the 
jurymen that they should find a verdict so as to be at their respect¬ 
ive homes or places of business at three o’clock, p. m.” 

The Witness: That was the idea Mr. Baker. 

By Mr. Baker : 

Q. You made a declaration about this case, didn’t you, after it 
was over ? A. What was that ? 

Q. Didn’t you make a declaration to me in the marshal’s office. 
A. Yes; I made a remark to you. 

Q. Didn’t you say to me that you were the man that held the 
jury out until three o’clock ? A. No ; I didn’t say that I was the 
man. 

Q. You said you were one of them ? A. I don’t remember mak¬ 
ing that remark to you. 

Q. And didn’t you say the only reason you did so was only not 
on account of the case, but because you were afraid Mr. 

178 Simmons might have a miscarriage? A. No, not in those 
words. Now let me finish. There was two or three reasons 

for making the statement. I said “ Now, I suppose that poor Sim¬ 
mons will have a miscarriage,” and you said “ No, Taggart would be 
more likely, for he was built that wa.y,” 

(The witness was here excused.) 

Mr. Baker : Call Mr. Searcy. 

Judge Cole : We object to the examination of Mr. Searcy. We 
have not read bis affidavit. 

Mr. Baker : The proposition is to examine them all. 
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Judge Cole: Mr. Searey lias filed an affidavit fiere. We think 
the}’’ should stand upon his affidavit. - If we want to examine him 
we think we should be permitted to do so. 

Mr. Baker : Let Mr. Searcy stand aside then. 

Thereupon John R. Ferris was sworn and examined. 

Direct examination. 

By Mr. Baker : 

Q. Mr. Farris, you made an affidavit in this case. A. I did. 

Q. In your affidavit you state that some one said when Mr. Searcy 
was talking “ Never mind, let him alone; his is drunk.” A. I be¬ 
lieve that was said. That is my impression. 

Q. Did you say that. A. I did not. 

Q. Do you know who said it ? A. I do not. 

Cross-examination. 

By Judge Cole : 

Q. Read that affidavit over, Mr. Farris, please ? A. (The witness 
did so.) 

Q. Mr. Ferris, is that your signature. A. Yes sir. 

179 Q. You made oath to that? A. Yes sir. 

Q. Is it correct or not, Mr. Ferris. A. It is a correct state¬ 
ment. 

Q. That statement is correct, is it ? A. It is correct, to the best 
of my knowledge. 

Q. All true. A. To the best of my knowledge it is absolutely 
correct. 

Q. That is what I supposed or you would not have made oath to 
it. A. Or I would not have made oath to it, no sir. 

(The witness was here excused.) 

Thereupon Ulysses S. Vaughn was sworn and examined. 

Judge Cole : This is one of the witnesses that has not made an 
affidavit. I understand the court to hold that we may enquire even 
of those who did not make an affidavit of the facts that occurred in 
the jury-room, as to those facts. 

• The Court : I think so. We are taking the whole list of those 
who have made affidavits. 

Judge Cole: I have no doubt of the right of the court to do it. 
It is in the court’s discretion. 

Direct examination. 

By Mr. Baker : 

Q. You were one of the jurors in the Keeley m. Moore. A. I 
was. 

Q. Sat here during the trial of the cause? A. Yes sir. 
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Q. Do you know Mr. Searcy ? A. I know him when I see him, 
that is all. 

Q. Will you state whether or not on'the last day of that trial, he 
was under the influence of liquor? A. I could not. 

180 Q. What did you say ? A. No, I could hot. 

Q. Did you see him? A. I saw him, yes sir. 

Q. Did he have any of the appearances of being under the influ¬ 
ence of liquor? A. Nothing; only sat there with his eyes closed ; 
that was all. 


• The Court (to the witness): What did you say. 

The Witness : I said he sat there with his eyes closed, that was 
all. 


By Mr. Baker: 

Q. Did you see him in the jury-room? A. Yes, sir. 

Q. Did you see anybody, when you went to the jury-room, or 
started there, hand a paper to anybody else? A. The bailiff, I be¬ 
lieve, gave a paper to one of the jurors. 

Q. That was Mr. Setler, there (To Mr. Sutler:) Will you please 
stand up. 

(Mr. Sutler did so.) 

A. Yes, that young man there (indicating) 

Q. That was the de-laration, wasn’t it? A. Yes. 

Q. Now, will you state whether or not in the jury-room Mr. 
Searcy had any appearance of being under the influence of liquor? 
A. He did not. 

Q. And will you state what he said, if anything, in the jury-room ? 
A. Nothing unusual for one of the jurors. 

Q. It has been testified here that some person said, when he talked 
that he was drunk, and to let him alone, and he would soon have 
his talk out. Was anything like that said? A. I didn’t hear 
it. 

181 Q. You didn’t see it ? A. No sir. 

Q. Did anybody at all in the jury-room, as far as you 
know, say anything at all about Mr. Searcy being under the influ¬ 
ence of liquor ? A. They did not. 

Q. Was there any thing unusual that happened in the jury-room? 
A. No sir, I can’t say that there was. 


Cross-examination. 

By Judge Cole : 

Q. Well, you would not undertake to say that somebody didn’t say 
that Searcy was drunk, would 3 mu—^jmu didn’t hear anybody say it, 
but you would not undertake to say that some one did' not say it ? A. 
No. I won’t undertake to say that they did not say it. I didn’t 
hear them say it. 

Q. Somebody may have said it, but you don’t remember hearing 
it ? A. No sir, I don’t remember hearing it. 
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Q. Now, what part did Mr. Searcy take in the discussion of the 
case ? I don’t care anything about what he said, but I would like 
to know the part he took in the discussion of the evidence and in 
reaching a verdict. A. Weil, I can^t say ; I don’t remember. 

Q. Did he take any ? A. Yes sir, he did. 

.Q. Well, did he talk coherently ? A. Why, no sir. 

*Q. He didn’t ? A. No air. 

Q. You didn’t understand what he* was driving at, did you? 
A. Well, I don’t know that I understood that, but I didn^t see 
anything out of the. way with him; anything unusual happen 
at all. 

182 Q. You didn’t see anything unusual, and you didn’t un¬ 
derstand what Searcy was trying to drive at, did you—his 

statement of the case was not clear, in other words, was it ? A. Yes 
sir, as far as I noticed. 

Q. Well, was he standing or sitting in the jury-room ? A. He 
I was standing part of the tirue* J believe ^hile he was talking he 
[ was standing. 

Q. How long did he talk? A. Well, 1 don’t know. Inevertook 
particular notice how long he was standing up. 

Q. And you think his treatment of the case was intelligent and 
logical and briglit ? A. To the best of my knowledge, yes sir. 

Q. You saw nothing wrong with him at all ? A. I never saw 
anything wrong, no sir. 

Q, Nothing to indicate that , he was not entirely himself and capa¬ 
ble of handling himself? A. No sir. 

Q, You say you saw him siting with his eyes closed? A. I did, 
sitting here. 

Q. That was here in the court-room ? A. Here in the court-room, 
yes sir. 

Q. And what was going on while he had his eyes closed ? A. 
Well, the lawyers were delivering their arguments. 

Q. He had his eyes closed while the lawyers were making their 
addresses to the jury ? A» Xes sir. 

Q. And about how much of the time while the lawyers were ad-' 
dressing the jury, did he seem to have his eyes closed?’ A. Well, 
whenever I noticed it. 

Q. Whenever you noticed him ? A. Yes sir. 

Q. During all of the addresses ? A, .Y^s sir. 

Q. I .was not present at the.trial, as you .know Mr. Yaughn apd 
therefore don’t know, but were the addresses to the jury all 

183 delivered in one day ? A. No sir. 

Q. They took two days or part of two days ? ^ A. Yes, sir, 
parts of two days. 

Q. By counsel? A. Yes, sir. . 

Q. And whenever you noticed him, while counsel were talking to 
the jury, his eyes were closed ? A. Qn the last day, 

Q. Well, was that the day that the judge charged the jury ? A. 
Yes, sir. 

Q. So that, on the last day, while counsel were talking, and while 
14~-1243a 
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the judge was talking—delivering his charge to the jury^—'Mr. 
Searcy had his eyes closed ? A. Yes, sir. 

Q. Did you notice whether he did, during any other part of the 
trial, except on the last day, have his eyes closed? A. Well, I 
believe he did. I can’t say positively though. 

Q. You don’t remember positively about that? A. No sir. 

Q. But you do remember distinctly that his eyes were closed 
during all the time of the last day of the trial while you were sitting 
in the box here ? A. Yes sir. 

Q. Now, who of the counsel addressed the jury on that day ? A. 
Well, I believe that both talked on that day. 

Q. Well, there were three or four in the case. Can you give the 
names of the gentlemen who addressed the jury on the last day ? 
A. Well, I think Mr. Simmons had a little talk with them, and Mr. 
Baker had. 

Mr. Baker : He is getting me mixed up a little. I talked all the 
time on the case, byt didn’t speak on the last day. 

By Judge Cole : 

Q. Bt. Baker didn’t make the closing address to the jury did he— 
Mr. Lambert made that? A. Mr. Baker made that. Mr. Lambert 
made the first one. 

184 Q. Mr. Simmons made the last argument? A. Yes sir. 

Q. Who proceeded Mr. Simmons? Who immediately pro¬ 
ceeded Mr. Simmons in addressing the jury? A. Why, Mr. Lam- 

. . lit*. 

Q. Well, that is what I thought. And this juror had his eyes 
closed during all that time ? A. Y es sir. 

Q. And yet, you say, when he got upstairs he seemed bright 
and lively and understood the case? A. I didn’t see anything 
unusual. 

Q. Did you see him smoke upstairs? A. I don’t remember 

whether I did or not; I can’t say. 

Q. You don’t remember whether he smoked in the jury-room. A. 

No I do not. 

By Mr. Baker : 

Q. You don’t mean to say, Mr. Searcy had his eyes closed all the 
time? A. I think he did at the last day. 

Q. How often did you look at him ? A. Well, I can’t say Mr. 

Baker. 

By Judge Cole : . - 

Q. But his eyes were closed whenever you did look at him ? A. 
Whenever I noticed him, yes sir. 

(The witness was here excused.) 
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Thereupon Joseph Miller was sworn and examined. 

Direct examination. 

By Mr. Baker : 

Q. Mr. Miller, will you state your name? A. Joseph Miller. 

Q. And you were on the jury in the case of Keeley vs, Moore. A. 
Yes sir. 

185 Q. Do you remember Mr. Searcy on that jury. A. I re¬ 
member a colored gentleman called Searcy, yes, I don’t know 

him. ^ 

Q. Will you state whether you noticed him during the trial of 
the case. A. No I did not. Nothing any more than sitting there.' 

Q. Will you state whether at any time during the trial of the 
case, he appeared to be under the influence of liquor ? A. I could 
not say that he Was. I sat in the back row, and he sat in the front, 
and I never noticed him, except that he was there. 

Q. And you saw him in the jury-room when he went up ? A. 
Yes sir. 

Q. Now, in the first place, a paper was handed to you, wasn’t it ? 
A. To me. 

Q. To somebody? A. Yes. 

Q. Do yoii know what that was? A. Well, I don’t know what it 
was. I never looked. It was a paper about that size (indicating). 

. Q. Did Mr. Sutler, the bailiflP, hand the paper? A. I don’t know 
Mr. Baker ? 

Q. Did you notice Mr. Searcy in the jury-room ? A. Yes. 

Q. Was anything the matter with him there ? A. I never paid 
any especial attention to anybody there. I went up there with the 
jury and I never paid any particular attention to any of them. 

Judge Cole : If the court please, we don’t claim that paper was 
improper, or anything in it. We understand it was the declara¬ 
tion in the case, which it is usual to give jurors when they retire. 

By Mr. Baker: 

Q. Will you state what Mr. Searcy did in the jury-room? A. 
Well, I can’t state any specif-things th^t he did. 

Q. Did he make any incoherent speech that you know of? A. 
There was nothing in the jury-room that attracted my special 

186 attention. We argued and talked just like we had on sev^ 
era! occasions—with difFefent jurors. There was nothing 

there to make a special impression on my mind. 

Q. Now, I will ask you whether anybody said Mr. Searcy was 
drunk? A. I never heard it. 

Q. Did you say so ? A. No sir. 

Q. You were there with all of the jurors, were you not? A. Yes 
sir. 

Q. If it had been said you would have heard it? A. Well, it 
might have been said and I not heard it. We were talking two or 
three in a bunch. While I was talking maybe somebody else was 
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talking. I didn’t pay special attention. While there was nothing 
important that happened I just went along with what came before 
us. * ■ ■ 

Cross-examination. 

By Judge Cole : 

Q. Do you remember of hearing Searcy say anything up there at 
all ? A. I can’t say Judge that I did. 

Q. As I understand, you divided up into knots^ and talked to¬ 
gether, talking two or three together, or three or four together, where 
you may have happened to be? A. Yes sir. You might under¬ 
stand how easily that is, that somebody might have said something 
and 1 not have heard it. 

Q. Exactly. Somebody might have said there that Searcy was 
drunk and you not have heard it. A. Yes. I could not say that it 
was not said. I could not say that. 

Thereupon John J. Thomas was sworn and examined. 

Direct examiilation. 

By Mr. Baker : 

187 Q. Mr. Thomas, you were On this jury ? A. Yes, sir. 

Q. Did you take any notes during the trial? A. 1 taken 
no notes during the trial. 

Q. What paper was that you had in the jury-room while you 
were upstairs? A. Well, I would like to make a statement. 

Q. Well, make tbs statement. A. When the judge adjourned the 
court for lunch, to give us a half hour I believe to get our lunch, we 
went down to get our lunch and I was a little late for the jury, and 
I didn’t get a chance to eat my lunch; 1 didn’t have but a little 
lunch, but I taken my lunch out in tbe jury-room, and when the 
jury commenced to talk over the subject I was to myself and com¬ 
menced to eat. Finally they came to the conclusion they would 
take a vote. “ Well,” I says, “ whenever you- are-ready for a vote I 
am ready.” And then, why, they taken a vote and I found that I 
was with the majority with the voting, an/ then I went back to my 
lunch. There was two-gentlemen that stood out. I finished eating 
my lunch and wrote in a liitle book-^a book similar to this (indi¬ 
cating) words like these “ I believe that the will as exhibited to us 
in the court was the last will of William Thomson, and that it was 
made for the purpose of disposing of his,.property according as we 
have heard in the court,” and that the third name for that will, 
which was Hensey, I think was made te convenience, and upon 
that I think Mr. Love, he questioned me some. Finally the matter^ 
dropped. Then I says, “ Gentlemen, that is - my sentiment, and I 
bank here. I am ready to go in camp.” I went back and had an 
apple in my pocket and sat down. 

Q. So you didn’t take any notes at all at the trial ? A. All the 
notes I taken just simply what I wrote in the jury-room. 
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188 Q. Now, did jm see Mr. Seamy in the jury^rpom ? A. 
Yes, sir. 

Q. Was Mr. Searcy under the influence of liquor? A, No ; 
no more than he a-lways appeared to me. 

Q. Did he say anything in the jury-room ? A. Oh, yes sir, 

Q. And did he talk properly? A* Oh» yes sir; jost about aS 
properly as I am talking. You knoW) I can’t talk much no way- 
Q. Well, did anybody say he was drunk? A. I nevG^ hoard it, 

Q. Did you say he was drunk ? ’A. No sir. 

Gross-examination. 


/ 


By Judge Cole : 

Q. Why didn’t you have time to get your lunch before you went 
to the jury-room? A. Well, I am a person subject to indigestion, 
and have been for more than thirty years. I contracted it in the 
army, and I went from the court-room down here to Whitney’s to 
get a glass of cider, mid I got a glass of cider and -went from there 
to the market and bought some ginger cakes and three or four 
apples. That is what I take for my lunch every day while in court; 
nothing more or less. 

Q. So, instead of getting a lunch near here somewhere you went 
to get a glass of cider ? A. I didn’t drink anything else. I didn’t 
take any whiskey, because it would just set me up, you know. 

Q. Well, do you know you wrote the things you had ou the paper 
or book after you went into the jury-rooin ? A, Why, it was not 
more than two or three lines. . 


Q. The question I asked you was whether you said yoit wrote, 
whatever it was, on the book or paper after you went in the jury- 
rociin ? A. Yes; wrote after I went into the juryTroom, ^Excuse me, 
please—after the jurv had taken the first vote I wrote. That 
189 is all. 


Q. But you had nothing thCre-^no notes there that you 
had taken during the trial, or that you had writteu at home, or else¬ 
where, but everything jmu had there you wrote in the jury-rppin ? 
A. Everything I had there 1 wrote in the jury-room. 


By,Mr. Baker : 

Q. Did you tell anybody when you took this paper out th^t it was 
notes vou had taken at the trial ? A. I did not. 


By Judge Cole : ' 

Q. Now Mr. Thomas, will you tell me once more what you wrote 
there and read to the jury. I didn’t t^tch it. A, I wrote-^I said, 
after the jury had taken the first vote, before I went back to my 
lunch—then I wrote in my book—-just tore off aieaf out of the little 
book like this (indicating), and I said in that—•making my sugges¬ 
tion to the rest of the jury, I believe, that the;wiH,:that is exhibited 
before us in the court was the will of William Thomson made for 
the purpose of disposing of his property to the persons nam'^d, and 
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that the third name to that will^ which was had or attached by the 
United States consul, when he had intended to go to London t^ get 
Mr. Phelps—he was the consul at London—to certify to that paper, 

I said that I believed for convenience he taken Mr. Hensey- 

Mr. Baker : Cooksey. 

' The Witness (continuing): That he taken Mr. Cooksey at 
the most convenient way of fixing the deed as he wanted it, London 
being far off, and it was kind of cold or something, as the consul 
has said here, and they didn’t care to take the journey, and Mr. 
Love, he taken me up and said that would not pass in law, or some¬ 
thing to that effect. “ Well ” I said, “ that is my views. I bank 
here.” I said “ I am ready to go in camp ” “ Now,” I said, “ gentle¬ 
men you have it in your power to keep me here all night, 

190 but I bank here, and I am going to camp right here.” 

Q. Well, you finally voted on the question of how you would 
find—who you would find for, and not upon the other question of 
whether the will was valid ? A. All the questions had been dis¬ 
cussed in the jury-room, as to the insanity. The jury discussed all 
the questions that were argued here in the court. 

Q. But you didn’t take any vote upon the question of whether 
the will was valid or not—you just voted upon the question of 
whether you would find for the plaintiff or defendant, didn’t you? 
A. The majority of the jurors decided—after the jury organized 
and they commenced discussing all kinds of questions relative to 
the matter, why then some of the jurors, they said that they thought 
it would be better to buckle down to certain things at once, and 
they commenced to discuss the insanity of Mr. Thomson, and So on, 
and another question that I don’t exactly call to mind now. 

Q. Well, there was a good deal of difference of opinion amongst 
you on that question of insanity, wasn’t there ? 

Mr. Baker : Well, I object to going into that questions of insan¬ 
ity in the jury-room. 

Judge Cole : Very well. I have some doubts about it. I won’t 
press it. 

(The witness was here excused.) 

Thereupon John J. Schafer was sworn and examined. 

Direct examination. 

By Mr. Baker : 

Q. Mr. Schafer, I believe you were a member of this jury? A. 
Yes siL 

Q. You were foreman of the jury. A. Yes sir. 

Q. Did you see Mr. Searcy on the last day of the trial. A. I saw 
him, yes sir. 

191 Q. Was he or was he not under the influence of liquor ? 
A. I don’t think he was. 

Q. Did you see him in the jury-room ? A. Yes sir. 

Q. Talk with him ? A. No sir. 
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' Q. Bid he tal k any in the j ury-room ? A. W^ll, me and Mr. Miller 
was sitting off to one side^—me and Mr. Miller and Mr.—he was 
out beyond that table and I didn’t pay any particular attention to 
him; whatever he said I don’t know. 

Q. Did he vote when the jury voted? ' A. Yes sir. 

Q. Did you notice anything about him by which he appeared to ' 
be intoxicated? A. No sir, I did not. 

Q. Did you hear anybody say he was intoxicated ? A- No sir. 

Q. Was there anything unusual went on in the jury-room ? A. 
No sir. 


Cross-examination. 


By Judge Cole : . • 

Q. You don’t know whether Mr. Searcy said anything or not ? 
A. I do not. 

Q. He was away from you in another part of the room with two 
other men? A. Yes sir. 

Q. And you didn’t really see enough of him up there to form a 
very good judgment of whether he was under the influence of in¬ 
toxicating liquors or not? A. Indeed I did not sir. 

Q. He may have been pretty well under the influence of liquor, 
and you not have noticed it? A. The only way I would not have . 
noticed it would have been in his speech. 

Q. And you didn’t hear him talk? A. No sir. 

Q. So you could not say whether he was under the influence *od 
liquor or not ? A. No sir. 

192 Redirect examination. 

By Mr. Baker: 

Q. Did you see him do anything unusual ? A. No sir, I did not. 

Q. Was he walking around all right while up there? A. Well, 
he was up behind the table, and I had my back to him. 

Q. Who was with him ? A. I could not tell you that. 

k ^ , 

(Here the witness was excused.) 

Thereupon Richard L. Craemer was sworn and examined. 

Direct examination. 

By Mr. Baker: 

Q. Mr. Cremer, you were on this jury ? A. Yes sir. 

Q. Did you see Mr. Searcy on the last day of the trial ? A. Oh, 
yes sir. 

Q. Did he or did he not appear to be under the influence of 
liquor? A. I don’t think so. 

Did you see him in the jury-room ? A. Yes sir. 

Q. Did you'hear him talk up there? A. Yes sir, I heard him 
talk. : - - . , 
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Q. Did he say anything out of the way ? A, No sir; I should 
think not. 

Q. Was he incoherent in his speech or anything like that? A. 
Not at all sir, not at all. 

Q. Did he vote when the jury voted ? A. Yes sir. 

Q. Did you hear anyhody say that he was drunk and would get 
it over soon; let him have his talk out or something like that ? A. 
I did not sir. 

Q. Did you sa}'' such a thing? A. No sir. 

193 Cross-examination. 

By Judge Cole : 

Q. Well, you didn’t see very much of Mr. Searcy after he went up¬ 
stairs did you ? A. Well, I was on the same side of the room he 
was. We were on this side of the jury-rooni;, with a crowd on each 
side. 

Q. How near were you to him ? A. I may have becE within three 
feet of him or I may not have been within ten feet of him, I didn’t 
measure it. 

Q. Do you mean to say, you don’t remember how far you were 
from him? A, No sir, I may have been within 4 feet or six feet. 

Q. You don’t mean to say positively that he was not under the 
influence of liquor to some extent, do you ? A. According to my 
judgment he was not. I didn’t think of such a thing. 

Q. Now what opportunities did you have to form that judgment— 
did you talk to him personally ; did you and he discuss the case to¬ 
gether at all ? A. No sir. We were'all talking togethea' up there. 

Q. Now, that is what I want to know. Did you talk with Mr. 
Searcy about the case ? A. I don’t think I did individually, but I 
heard him talk. 

Q. You heard him talking? A. Yes sir. 

Q. Were you close enough to him when he was talking to notice 
what he was saying to the man mm he was talking to ? A. Noth¬ 
ing more than to know it was concerning the trial of the case. 

Q. You are quite sure you were near enough to him to know 
what he was talking about ? A. Yes sir. 

Q. You feel confldent he was not under the influence of liquor at 
all ? A. I am sir. 

194 Q. Had you known before you met him on the jury ? A. 
I did not sir. 

Q. Did you notice his sleepy actions in the box here before^ you 
went up ? A. I was sitting just behind him. I could not see it. 

Q. You could not see it ? A. No, sir. 

By Mr. Baker: 

Q. Did Mr. Simmons call on you at any time to make an Rfftda- 
vit? A. No, sir. 

(The witness was here excused.) 
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Thereupon William N. Horskamp was sworn and exaihined. 

Direct examination. • 

By Mr. Baker: 

Q. Mr. Horskamp, you made and aJS&davit in this case ? A. Yes 
sir. ^ 

Q. You said in that affidavit that some one said when Mr. Searcy 
was talking, that “ Never mind, he is drunk; let him have his talk 
out ” or something like that. A. Yes sir. 

Q. Did you say it ? A. No sir. 

Q. Do you know who said it? A. No, sir, I don’t remember 
now. 

Q. What did jmu say? A. I said I don’t remember now. 

Cross-examination. 

By Judge Cole : 

Q. Well, you didn’t say in your affidavit that you did say it. A^ 
No sir. 

Q. You said in your affidavit that you heard somebody else say 
it. A. Yes sir. 

Q. That is true I suppose. A. Yes sir, that is true. 

195 Q. And it is true that he was drunk, isn’t.it ? A. To the 

best of my knowledge, he was. 

Q. That is what you said in your affidavit? A. Yes. 

Eedirect examination* 

By Mr. Baker : 

Q. Now, what did he do to make you think he was drunk? A% 
Well, I have been that way many times myself. 

Q. Well, he talked up there didn’t he? A. Yes. 

Q. He gave his opinion of the case, didn’t he? A. Yes, I didn’t 
pay much attention to him. 

Q. Well, you didn’t hear him, did you? A. Yes. 

Q. Well, what did he say ? A. I don’t remember now; I didn’t 
pay much attention to him. • 

(The witnesses was here excused.) 

^Thereupon J. F. Wallace was sworn and examined. 

Direct examination. . 

By Mr. Baker : 

Q. Mr. Wallace you were on this jury. A. Yes sir. 

Q. I believe you filed an affidavit? A. Yes sir. 

. Q. In your affidavit you said that somebody said, when Mr. 
Searcy was talking, that “ He is drunk; let him have his talk out.’’ 
A. I don’t remember of having made that statement in the affidavit. 
15—1243 a 
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I may have; but I dou’t remember of having stated that in the 
affidavit. 

Q. Mr. Wallace, in your affidavit, you state that after the fore¬ 
man of the jury had been selected a man by the name of Thomas 
took from his pocket and read a paper containing one or 

196 more sheets, stating that was his opinion of the case from 
notes he had prepared^” Did Mr. Thomas say that ? A. 1 

remember Mr. Thomas having said “ Gentlemen I have prepared 
notes.” 

Q. He prepared them up in the jury-room,didn’t he? A. He 
didn’t say where he had prepared them. 

Q. Then you say “ that on reaching the jury-room said Bearcy was 
in an apparent intoxicated condition, and proceeded to make an in¬ 
coherent and rambling speech, and that some og the men attempted 
to stop him.” Is that so or not? A. That is so; I remember it. 
To the best of my knowledge, that is right. 

Q. And what did he say, now ? A. Well, I don’t remember ex¬ 
actly what he said, but he was talking there; talking in a rambling 
way. 

Q. He was talking on the case, wasn’t he? A. Yes; makingsome 
remarks on the case; I don’t remember the words; I didn’t pay 
much attention to it. 

Q. Did you hear anybody say that he was drunk? ^ A. Up there. 

Q. Yes, in the jury-room. A. No; I don’t remember of hear¬ 
ing it. 

Q. Did you say he was drunk to anybody up there in the jury- 
room ? A. Not that I remember. 

Q. Now, you say that on the last day of the trial he was apparently 
asleep. Where were you sitting on the jurj-box? A. I was sitting 
just next to him on the right. 

’ Q. Did you notiee him particularly? A. Yes sir. 

Q. You would not swear that he was asleep, would you ? A. Yes 
sir. 

Q. That he was asleep? A. Yes sir; a great many times I kicked 
him, so as to wake him up. What I mean by kicking him—*I 
knocked him on the foot on several occasions, and on Ihe side of the 
leg, to try to get ham awake. 

197 Q. You didn’t bring that to the attention of anybody d ur¬ 
ing the trial, did you. A. Not during the trial. 

Q. You didn’t tell anybody here in the room anything about it 
or anything of the kind? A. You mean at that time? • 

Q. Yes, at that time. A. No, not at that time; but I mentioned 
it on other occasions though. 

Q. And you never said anything about it until the whole case 
was over, did you? A. Oh yes; I mentioned it to other jurors at 
times. 

Q. When ? A. Well after the case was over. 
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Cross-examination. 

By Judge Cole: 

Q. Well, you thought be was drunk when you were up in the 
room. A. I took it that, yes sir. 

Q. And while you don’t rememher to have'said so to anybody 
there, you may have said that? A. I may have said it. 

Q. You may have said to some of your fellow-jurors up there that 
he was drunk? A. I don’t remember it at all. 

Q. But you may have said so ? A. Yes, I may have. 

Q' Now, you say you sat next to him here? A. Yes sir ; ail dur¬ 
ing the trial. 

Q. You sat next to him during all the trial ? A. Yes sir. 

Q. Do you remember whether he seemed to be in a sleepy or doz¬ 
ing condition on any day prior to the—— A. Yes sir. 

Q. He did. A. Yes sir. I knocked him on the foot several times 
with my foot. 

198 Q. On the last day of the trial he was in the same condi¬ 
tion ? A. Yes sir; he was asleep. ; 

Q. Could you say whether it was worse on the last day than it 
was on the former days or not ? A. Well, I think he was, yes sir, 
more so. More sleepy on that occasion than on either of the others. 

(The witness was here excused.) 

Mr. Baker: Now, Mr. Searcy, will you take the stand. 

Judge Cole: Well, we don’t see the necessity of examining Mr. 
Searcy. His affidavit is filed here. • 

Mr. Baker : I offer him. Will you take the stand Mr. Searcy, 
Judge Cole : We think that the parties should rely upon his affi¬ 
davit. 

Mr. Baker : Well, we have the testimony of other witnesses whose 
affidavits are here. I shall offer the testimony before the court of 
Mr. Searcy. I want to ask a very few questions. 

The Court: I don’t see why there should be any different method 
pursued with him thaii with the other jurors who have been called. 
Other jurors have been called whose affidavits are on file. They 
have been produced and been examined with reference to them, 
and further with i^eference to any facts that were not in their affi¬ 
davits. s 

' Thereupon Robert P. Searcv was sworn and examined. 

Direct examination. 

- * By Mr. Baker : 

Q, Your name is Robert R Searcy; A. Yes sir. 

Q. And you were a juror in Keeley vs. Moore. A. Yes sir. 

Q. You sat in the second seat there. A. Yes sir. 

Q. Now on the last day of the trial Mr. Searcy were you 

199 asleep or not? A. I were not. 
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Q. Did you hear the charge of the court? A. I did sir. 

Q. When you went to the jury-room, were you under the influence 
of liquor or not ? A. I were not sir. 

Q. How many drinks of liquor did you have on that day? A. I 
taken one at half past six o’clock in the morning before going to the 
shop, and I was down in the shop during all the day. 

Q. Then you went to the shop did you? A. I then went to the 
shop and went to work. 

Q. What is your business? A. I am a barber by trade. 

Q. Did you shave any people that morning? A. Yes sir. 

Q. And after you got through shaving did you come down to 
court? A. I came to court and left there just in time to get here at 
10 o’clock. 

Q. And you remember Mr. Simmons’s making the last speech to 
the jury or not? A. Yes sir, I remember Mr. Simmons’ statement. 

Q. And you remember the court charging the jury ? A. Yes sir. 

Q. And di- you hear what the court said? A. Yes, sir; I turned 
this way (indicating) to look him right in the face; to listen to every 
word he said. 

Q. Do you remember having your eyes shut on that day part 
of the time? A. Yes sir. 

Q. Why was that ? A. My eyes is weak, being up the night before, 
and the light blickering in there on me, why I closed my eyes, and 
at the time I had my eyes closed mostly was during Mr. Lambert’s 
speech. 

Q. That was the day then ? A. Yes sir. 

Q. Now, while you were in the jury-room, did you make any state¬ 
ment to the jur}'^ about the case? You need not state the 
200 substance of it? A. Yes sir. 

Q. Whom did you talk with, do you remember? A. I 
talked—well I talked with the entire body—the panel, and then I 
went over and talked with Mr. Love,, I think is his name, and I also 
talked with Mr.—a gentleman over there, Mr. Perris—Mr, Love and 
Mr. Ferris. I went and set down by their side and talked with them 
quietly on the question. 

Q. Did they talk with you ? A. They did. 

Q. Did anybody there say that you were under the influence of 
liquor ? A. I didn’t hear it, and I don’t think it was said. 

Q. You made an affidavit iii this case, I believe, for Mr. Sim¬ 
mons. 

Judge Cole: If the court please, 1 object to their going into any 
question about the affidavit. 

(After further argument by Judge Cole :) 

Mr. Bakek : I ask him now to state the circumstances under which 
the affidavit was made that was filed in this case, which affidavit 
says he was under the influence of liquor so that the court may 
know how it was obtained. It is on file, the record is against him, 
and he has got a right to explain it. 

(After further argument by Mr. Baker and Judge Cole:) 
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The Court : Let’s see what is in the affidavits, and then ask your 
questions afterwards. 

Judge Cole: Unless your honor requests- leaf to do it I will de¬ 
clines to read even Mr. Searcy’s affidavit, the one filed by Mr. Sim¬ 
mons. If they desire, we will be very glad to have them read that 
one. 

The Court : The counsel has called for the reading of it, yes. 

201 (Mr. Baker here read aloud the affidavits of the witness Searcy 
and one John A.. Price, and Judge Cole read the affidavits of 

Mr. Leo Simmons and Thomas L. Jones and Aylett T. Holtzman.) 

202 March 15th, 1901—Saturday, at 10 o’clock a. m. 
The court met pursuant to adjournment. 

Present: Leo Simmons, Esq., and Judge Oharles C. Cole, on be¬ 
half of the plaintiffs, and D, W. Baker and Wilton J. Lambert, 
Esqrs, for the defendants. 

W^hereupon Robert P. Searcy resumed the stand and was fur¬ 
ther interrogated. 

Direct examination. 


By Mr. Baker : 

Q. Mr. Searcy, you heard the affidavits read here yesterday? A. 
Yes, sir. 

Q, I will ask you whether or not during this trial you carried a 
flask of liquor with you ? A. I did not, sir. 

Q. Did you, on the last day of the trial have a flask of liquor with 
you ? A. I did not, sir. 

Q. Did you tell Mr. Simmons, or Mr. Jones, in Mr, Jones’ office, 
that you had a flask of liquor with jmu on the last day of the trial ? 


Judge Cole : Now, if the court please, why go over these matters. 

He has covered this by his affidavit, and I don’t see why- 

Mr. Baker : I only want to ask him a question or two. Judge 
Cole. 

Judge Cole : Perhaps that is the shortest way, then. 


By Mr. Baker : 

Q. Did you ? A. Positively I did not, sir. 

208 Q. How many times did you see Mr. Jones on the 6th day 
of February, the day that you were at Mr. Jones’ office? 
A. Only once, sir, and he came up to 1702 Pennsylvania avenue for 
me, and requested me to go with him—get permission from my boss 
to leave- 

Q. Well, you went with him? A. I went with him. I could not 
leave without my boss’ permission. I was the only man that was 
working in the shop with a guarantee, and I could not go without 
the permission of my boss, and he gave me permission. 

Q. Had you seen him any time that day before he came to the 
office? A. No; I saw him during of the trial. 
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Q. Ho, no. I mean on this partrenlar day? A. Ho, sir; I did 
not. If you will allow me- 

Q. Did Mr. Jones ever hav'e that check in his possession ? A. He 
did not. Mr. Simmons presented the check to me himself 
Q. Where ? A. On the corner of 14tti and Pennsylvania aremie. 
Q. 14th and Pennsylvania avenue ? A. Yes, sir. 

Q. Or P street, was it? A. I mean Fourteenth and F street, right 
across from the Ebbitt house. 

Q. The day that Mr. Jones called, w'as that the day on which you 
made the affidavit for Mr. Simmons ? A. On the evening, yes, sir. 
He came to the shop about half past six o’clock, I think, between 
half past six and seven. 

Q. And had jmu yourself up to that time received any word from 
Mr. Jones ? A. I had not. He sent a letter to my house, but my 
wife- 

Q. I am asking you what you received yourself? A. I did not. 
Q. Did you see him before he came to the barber shop ? 

204 A. I did not, sir. 

Cross-examination. 

By Judge Cole : 

Q. Mr. Searcy, you made two affidavits, did you not, in the office 
of Messrs. Lambert & Baker? You made one there soon after the 
affidavit you made for Mr. Jones was filed here in court, didn’t you? 
A. I made one affidavit in Mr. Baker and Lambert’s office, 

Q. When did you first go to Lambert and Baker’s office and make 
an affidavit? A. I think, sir, as well as I can remember, that it 
was on the 12th day of February (referring to memorandum book). 

I picked up a newspaper and cut a clipping from it-- 

Q. Hever mind. I don’t care how you happened to do it, but you 
went there on the 12th daj^of February and made an affidavit? A. 
Yes, sir, I think it was the 12th (referring to newspaper clipping). 

Q. Well, now, the affidavit of yourself that is filed here, that 3 mu 
made in Lambert and Baker’s office, is dated the 20th da^’’ of Feb¬ 
ruary. How, in that first affidavit that you made in Lambert and 
Baker’s office, didn’t you say that Mr. Jones and Mr. Simmons went 
around to drinking saloons with you and got you drunk, and got 
you to make that affidavit while you were drunk ? A. I did not, 
sir. 

Q. Didn’t you subsequently, in a conversation with Mr. Taggart, 
tell him that they did ? A. I did not, sir. I had no conversation 
with Mr. Taggart. 

Q. Well, with Mr, Gould ? A. I made a statement before Mr. 
Gould in the presence of Mr. Taggart. 

Q. Well, didn’t you say to Mr. Gould in the presence of 

205 Mr. Taggart that they took you around through the city, and 
were with you from early in the evening until eleven o’clock, 

and got you drunk, and got you to make an affidavit while you 
were drunk ? A. I did not, sir. 
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% What? A. 14id Bol. 

Q. Didn’t you say that you wont Into Buikley’s mloon with thorn ? 
A, I said that Jonas and 1 went into Bulkley’a saloon. 

Q. Didn’t you say that you and Jones and Bimmons want into 
Bulkley’s saloon? A. I did not, sir- 

Q. Well, didn’t you say that Jones and Simmons got you drunk ? 
A. I did not, sir. 

Q. Didn’t you say that you wera drunk when you signed that 
affidavit? A. I did hot, sir. 

The Court (to Judge Cole): You are asking if he didnT say that 
to Mr. Taggart and Mr. Gould. ‘ 

Judge Cole: Yes. I ask him if he didn’t say that to Gould and 
Taggart, and if he didn’t put it in the affidavit that he made—^the 
first affidavit he made—^in Lanibert and Baker’s office. 

By Judge Cole: 

Q. That night, after you made the affidavit for Mr. Jones and Mr. 
Simmons, you went home, didn’t ^mu? A. I did. 

Q. How soon after you made that affidavit—what time did you 
get home tliat night ? A. After leaving Mr. Simmons, at T'ourteenth 
and F streets, Mr. Jones and I, after Mr. Simmons^-- 

Q. I don’t care about that. I want to know what time you got 
home ? A. As near as I can recollect, it was between half past ten 
and eleven. 

Q. Well, were you drunk when you got home ? A. Well, no I 
was not drunk. I was sensible of what I was doing, but I felt the 
efieets of what whiskey I had drank. . 

206 Q. You didnH go to any place after you left Jones A. Ho 
place, but straight home as I could go. . 

Q. You went to Thirteenth and H streets to get the check cashed , 
didn’t yon ? A. Ho, sir. I went there the next morning. 

Q. Well, didn’t you go there that night to get it cashed? A. I 
did not. 

Q. Don’t you know he had an affidavit up here that you made—- 
what was the name ef that man? A. Well, I can’t call his name, 
sir. 

Mr. Baker; Well, J object to referring mthe affidavit here. The. 
affidavit says he went there the next morning, Judge, 

Judge Cole: Well, the affidavit says he went there that night, 
to©. 

Mr. Baker: I think not. 

By Judge Cole: 

Q. Now, do you know James A, Johnson ? A. I don’t know that 
I do, sir. There are so many Johnsons. 

Q, You know a man that tends bar fbrOedenkoven, if that is the 
way to pronounce it, at Thirteenth and H streets ? A. I don’t know 
him by his name. 

Q. You know a man who tends bar there, don’t you ? A. I don’t 
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know him by name. I do by sight. I have seen two men there, 
but I don^t know either of their names. 

Q. Now, didn’t you go in there the night of the 6th—didn’t you 
go in there that night to ask to have that check cashed? A. I did 
not, sir, to my recollection. I am on my oath now and want to tell 
the truth as near as I can. 

Q. Well, you would remember it if you had done it, wouldn’t you ? 
A. I should think I ought to. 

207 Q. Now, didn’t you go in there that night to ask to have it 
cashed, and didn’t he tell you that he could not cash it with¬ 
out the permission of the proprietor, and he was not there ? What 
do you say to that—isn’t that so? A. No, sir; not to my recollec¬ 
tion. 

Q. Then didn’t you have something to drink after that, and when 
you went to pay for it took some bills out, and when you took the 
bills out didn’t he ask you why you wanted to get the check cashed ? 
A. No, sir; I did not. 

Q. And you said that you wanted to take the money some place ? 
A. No, sir. ■ 

Q. Then, didn’t you go back there the next morning and get the 
check cashed ? A. I presented that check at one time, No, sir. I 
presented that check once in that place, and that was in the 
morning. 

‘Q. You didn’t present it the night before? A. No, sir ; I was in 
there the night previous to that trying to sell him a horse. 

Q. I am talking about the time you went in there to get the check 
cashed. A. I presented that check once. 

Q. You didn’t take it in there the night before? A. No, sir; not 
to my recollection. 

Q. Well, I would like for you to say whether yoU did or not? A. 
I am not going to say whether I did or not. If I was positive I did 
I would say so. I don’t propose to lie on the stand, sir. 

Q. So you don’t know whether you did or not ? A. If I did, I 
am innocent of it as you are. 

Q. If you took it in there the night before you don’t know it ? 
A. I don’t know it, sir. 

Q. You remember everything else you did that night, don’t you ? 
A. Yes; I remember pretty well everything else I done. 

208 (The witness was here excused.) 

Mr. Baker : If your honor please, I now ask the permission of 
the court to examine Mr. Donahoe, the notary public who took the 
affidavit of Mr. Kieny, and also we ask permission to examine 
the two ba-liffs who had charge of the jury. The juror, Mr. Kieny, 
didn’t appear. We summoned him. He was here yesterday, you 
know, but he didn’t appear. We have the notary here. Mr. Sim¬ 
mons makes an affidavit that he gave the notary $2.00. We desire 
to find out from the notary who got the two dollars. 

The Court : Very well. 
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Thereupon Clarence F. Donohoe was sworn and examined. 

Direct examination. * 

By Mr. Baker: 

Q. Will you state your full name ? A. Clarence F. Donohoe. 

Q. You are a notary public? A. Yes. 

Q. Did you take the affidavit of Mr. Kieny ? A. Yes. 

Q. What fee did you receive for it? A. Twenty-five cents. 

. Q. Was there any money paid ? A. Why, Mr. Simmons stayed 
there for about ten minutes talking. Nothing relative to the case, 
but he was acquainted with my father, and he was talking over old 
times, and as he left the office, he says, ‘‘ I have taken up a good 
deal of you gentlemen’s time; here is a couple of dollars; go to the 
theatre and enjoy yourselves.” • 

Q. Who was he talking to, then ? A. He was talking to the two 
of us. - 

Q. Was Mr. Kieny there? A. Mr! Kieny was sitting' down 
aiid I was behind the counter, and he threw the money on the 
counter. 

209 Q. Who got the two dollars? A. Mr. Simmons left, and 
Mr. Kieny took up the money. 

Q. That was all was it? A. Yes, sir. Mr. Kieny stay^ed there 
ten minutes, and he said, “ Will you go downtown.” 

Q. When was the money thrown down on your table—before the 
affidavit was sworn to or afterwards ? A. About ten minutes after¬ 
wards. 

Q. Anything said about money before that time ? A. No, sir. 

Q. What time in the day or evening was it, Mr. Donohoe ? A. 
I should judge it was seven o’clock in the evening, or a little after, 

Q. And who came for you to- A. Why, Mr. Kieny and Mr. 

Simmons drove down in the carriage, just as I was coming out of my 
house, and Mr. Kieny said he wanted me to—they all got out of the 
hack, and he says, “ I am looking for you ; I want you to make an 
affidavit.” 

Q. Were you acquainted with Mr. Kieny? A. I have known 
Mr. Kieny for ten years. 

Q. Where did you go then? A. To my office on East Capitol 
street. 

Q. Who went with you ? A. Mr. Simmons and Mr. Kieny. I got 
in the carriage with them. 

Q. And there Mr. Kieny made oath to the paper? A. Yes, sir. 

Q. Made oath before you ? A. Yes, sir. . - 

Q. And you certified it ? A. Yes, sir. . 

Q. Then, what was done with it? A. Mr. Simmons put it in his 
pocket. 

Q. Now, how long did you say you stayed there to talk after that ? 
A. Well, Mr. Simmons stayed there ten or fifteen minutes, I should 
say. I stayed there the balance of the evening. .. . 
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210 Q. What were you talking about? A. Well, about build¬ 
ing and business. We are building a new office there, and 

business in general—real-estate business. ' 

Q. Whose business were you talking about? A- Mr. Donohoe’s 
business. 

Q. Your father’s ? A. Yes, sir. 

Q. How long have you known Mr. Simmons ? A. Well, we have 
had business transactions with Mr. Simmons ever since I have been 
with Mr. Donohoe. 

Q. And as, you say, Mr. Simmons was leaving, he threw two dol¬ 
lars down on the table and said what? A. On the counter, and he 
said, “ I have taken up a good deal of your time ; you fellows can 
go to the theatre with this and enjoy yourselves.” 

Q. Where did he throw the money ? A. On the counter. 

Q. Near to whom—where was it? A. Well, I was as close to it 
as anybody else. 

Q. Well, what did you do yrith the money ? A. Well, I gave it 
to—at least, Mr. Kieny picked it up and I didn’t say anything 
about it. 

Q. Where did you go then ? A. I worked in the office the re¬ 
mainder of the evening, and Mr. Kieny stayed there possibly a half 
an hour, and he said, “ Will you go out,” and I said, “ No, I have 
got to work.” 

Q. Why didn’t you go? A. Well, I had to work. 

Q. Why didn’t you use the money as Mr. Simmons had sug¬ 
gested ? *A. Well, Mr. Kieny had been out of work for some time, 
and I thought it was more valuable to him than it was to me. 

Q. So you let him take it ? A. Yes, sir. 

By the Court: 

’ Q. Had the twenty-five cents been paid to you ? A. That was 
paid just as soon as the affidavit was taken. 

211 Cross-examination. 

By Judge Cole : 

Q. Do you remember whether Mr. Simmons had started to go out 
before he turned back and laid the money down ? A. I could not 
say. 

(The witness was here excused.) 

Thereupon W. T. Garrison was sworn and examined. 

Direct examination. 

Bv Mr. Baker : 

Q. Mr. Garrison, you are a bailiff, are you not ? A. Yes sir. 

Q. Did you have charge of the jury in the Keeley-Moore case? 
A. No, sir. 

Q. Were you in the court-room ? A. Yes, sir. 
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Q. Did you see the jury ? A. Yes, sirl 

Q. Did you see Mr. Searcy? A. Yes,sir. 

Q. Did you see him on the last day of the trial? A. Yes, sir. 

Q. Did he, at any time, on the last day of. the trial appear to you 
to he under the influence of liquor ? A. Not at all. 

Q. You saw him in the court-room ? A. Yes. 

Q. Did you see him in the hallway or not ? A. No; I never took 
any notice of the hallway. 

Q. Just saw him in the court? A. Yes, sir. 

Cross-exami nation. 

By Judge Cole : 

Q. Did you watch the jurors much ? A. I didn't take very par¬ 
ticular notice of them. 

Q. Mr. Searcy, I suppose, might have been under the influence 
of liquor to a considerable extent and 5 mu not notice it? A. Yes, 
sir. 

(The witness was here excused.) 

Thereupon 0. G. Stutler was sworn and examined. 

212 Direct examination. 

By Mr. Baker : 

Q. Mr. Sutler, you are a bailiff, I believe? A. Yes,sir. 

Q. A deputy marshal? A. Yes, sir. 

Q. Did you have charge of the jury in the Keeley-Moore case? 
A. Yes, sir.. 

Q. Did you notice the jury on the last day of the trial ? A. Well, 
not particularly, 

Q. You saw them? A. Yes, I saw them. 

Q. Did you see Mr. Searcy ? A. Yes. 

Q. Did you see him in the court-room ? A. Yes. 

Q. Did you see him go into the jury-room ? A. Yes. 

Q. Did you notice anything about him by which he appeared to 
be under the influence of liquor ? A. I didn’t pay particular atten¬ 
tion to him. I didn’t notice anything peculiar about him. 

Q. Didn’t notice anything peculiar about him? A. No. 

Q, Was there anything peculiar or extraordinary, that went on in 
the jury-roorn that you know anything of? A. Not that I know of* 

Q. You had charge of the jury upstairs? A. Yes. 

Q. Are you the gentleman who handed the declaration to the 
jury? A. Yes. 

Q. You did it out in the hall ? “A. Yes, the clerk handed it to 
me and I kept it until half past one, and I handed it to one of the 
jurors; I don’t know whether it was the foreman or not. 

Q. You saw Mr. Searcy in the liall, did you? A. Yes. 

Q. And you saw him in the jury-room ? A. Yes. 

Q. And you saw him when he came down here? A. Yes. 
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Q. Now, was there anything in his appearance that attracted your 
attention? A. I didn’t see anything. 

Q: Was there anything that made you think he was under.the 
influence of liquor?" A. I didn’t notice anything. 

213 Cross-examination. , 

By Judge Cole : , 

Q. I don’t suppose you noticed him particularly? A. Not espe¬ 
cially; any more than any other of the jurors. ^ ^ . 

Q. And especially while he was sitting here and listening to the 
argument and the charge of the chief justice, I don’t suppose you 
noticed him particularly? A. No; I was sitting over here in the 
corner, and I didn’t notice him particularly. 

Q. He may have been asleep and drunk and you not notice it? 
A. Yes; that may have been. 

Q. I believe, after the charge, the jury went out and got lunch,, 
didn’t they? A. Yes; I believe it was agreed to by the court and 
counsel on both sides. 

Q. Yes, but they went out and got lunch ? A. Yes. 

Q. You didn’t see Mr. Searcy while he was gone for his lunch at 
all? A. No. 

Q. And you didn’t nptice him any more particularly than you 
did the other jurors when he came back? A. No. 

Q. Or when he went upstairs ? A. No. 

Q. And you were not in the jury-room, I suppose, while the jury 
were consulting of their verdict? A. Oh, no. 

• Q. You were outside in the hall ? A. Yes. 

Q. And I take it that you could not hear anything that was said 
in there—you could hear the voices, but you could not distinguish 
anything that was said, 1 suppose? A. If I did I could not remem¬ 
ber a word of it. . 

Q. How long were the jurors gone out to lunch ? A. I think they 
left the court-room at five minutes past one, and there was no time 
set in the court-room for them to return. 

■ Q. Well, did they come in the court-room again? A. No, they 
didn’t come in the court-room again. I told them, after they 
214 got out in the corridor, to meet me in front of the court-room 
at half past one. 

Q. And you met them there then? A. Yes, and all the jurors 
except one were there at half past one,‘and he was about five minutes 
late. 

Q. And it was about twenty-five minutes to two when they all 
got together? A. Yes; I think that was Mr. Thomas. 

(The witness was here 'excused.) 

Judge Cole : If the court please, I sent for Mr. Taggart. I want 
to ask him a few questions. I understand he has not arrived at his 
office yet. We won’t ask the court to delay on that account. We 
will go on with the motion, and when Mr. Taggart comes in I will 
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ask your honor to hear what he has to say of the matter, and I be^ 
lieve, now, that completes our opening of the ease. 

(Mr. Baker here addressed the court in support of his contention, 
and shortly thereafter Mr. Taggart appeared.) 

Thereupon Hugh T. Taggart was sworn and examined. 

Direct examination. 

By Judge Cole : 

Q. Mr. Taggart, I would like to know whether you were present 
in the District attorney’s office' on one occasion, and possibl.y Mr. 
Lambert, and Mr. Searcy, were there, and an affidavit purporting to 
have been made by Mr. Searcy was being read? A. I was present 
at a meeting of that kind, but Mr. Searcy was not present at that 
time. He came in later. 

Q. Well, did he come in during that interview ? A. Well, it was 
after Mr. Baker had ceased reading the affidavit. 

Q. Well, was it “while Baker and the others were still there? A. 
Oh, yes; Mr. Lambert and Mr. Baker were still in the room. 

Q. And the interview continued after Mr. Searcv came in ? A. 
Yes. 

215 Q. Now, can you tell us about what time that was? A. 
Well, I made no note of it, and can’t give the day of the week, 

or the day of the month either, but it was very shortly after the 
motion for a new trial was filed. 

Q. Can you say whether it was before the 20th of February ? A. 
Oh, I think certainly before. 

Q. Well, I wish you would state now whetlier there were state¬ 
ments in that affidavit to the effect that Searcy said that Jones and 
Simmons went around with him drinking here and there, and got 
him intoxicated, and got the affidavit out of him while he was in¬ 
toxicated, or whether Searcy, after he came in, and in the conversa¬ 
tion, used language to that effect ? A. I don’t think that he said 
they got him intoxicated, but my recollection is that either in the 
affidavit, or in the subsequent conference that took place there with 
Searcy, he did say, as I recollect itj in’ the effort to get this check 
cashed, that they had visited these saloons, andjiad drank. 

Q. Visited the saloons and drank. A. That is my recollection 
of it. 

Q. You are not certain whether that is in the affidavit, or whether 
‘ it was said after Searcy came in ? A. No, I can’t state that. 

Q. Did you read that affidavit yourself? A. I saw it in Mr. 
Baker’s hands while he was reading it to the District attorney. 

Q. You didn’t have it in your own hands ? A. I think not. At 
least, if I did I don’t remember the circumstances now. 

Q. Do you remember whether it stated that they all went into 
Buckley’s? A. It seems to me that Buckley’s was mentioned^ and 
another place on Seventh street, and Jordon’s, on Ninth street. 

216 Q. Those three places ? A. That is my recollection. 

Q. And did he say that Mr. Simmons was along when that 
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occurred? A. I understood that the three of them were together 
and drank together in these three places. 

Q. Do you remember what time you met Mr. Simmons the night 
that you understood that affidavit was obtained here at the city 
hall? A. Well, I can tell you about the night that Mr. Simmons 
showed me the affidavit. 

Q. Well ? A. We were in the Bar library, or, at least, I was, look¬ 
ing up some authorities upon some of the propositions of law that had 
become material during the case, and with the view to sustaining a 
motion for a new trial on the ground of supposed errors on the part 
of the presiding justice, and Mr. Simmons stated that he expected 
to get information about eight o’clock as to whether Mr. Searcy 
would admit that he had been under the influence of intoxicating 
drink at the time they were in the jury-room considering their ver¬ 
dict, and just before they retired. I did not at that time know how 
he expected to get the information, or through whom, or in what 
manner. He left the Bar library and came back about half past 
nine, and then had this affidavit in his possession. He handed it 
to me, and I read it over, and it then transpired that it was in Mr. 
Jones’ handwriting. I asked him how Mr. Jones had become con¬ 
nected with the matter. He said that he had gone to Mr* Searc^’^’s 
house for the purpose of seeing him in person, but had not suc¬ 
ceeded, and that he had met Mr. Jones, and had asked Mr. Jones if 
he knew this man,and Jones said he did,and had known him for sev¬ 
eral years. Simmons then said that he asked Jones what sort of 
a fellow he was, and that Jones replied that he thought he 
217 was a pretty good kind of a fellow but he thought he was ad¬ 
dicted to drink. Whereupon, Mr. Simmons said he remarked 
to Jones, “ Why, that’s just the thing that I am looking up. He 
was on the jury that sat in a case that I tried a few days ago in the 
circuit court, and it has been said by some of his brother members 
of the jury that he was under the influence of liquor, and I would 
like to learn whether he is willing to concede or admit the fact; 
and that Jones said he would see him and ascertain what he would 
say about it; ” and Simmons said that later in the day—this was 
in explanation of my question as to how Mr. Jones had become con¬ 
nected with tlie matter. He then told me that later in the dav he 

«/ 

had met Mr. Jones, and that Mr. Jones had said to him that he had 
seen the juror, and the juror said that there had been sickness in 
his house the night before; that he had been up there all through 
the night, and that he had taken some drinks, and had one at, I 
think, his breakfast, and the heat of the court-room, or what not, 
had proved to be too much for him. I read over his affidavit at 
that time, and I think that is about all that transpired. 

Q. Now, what time in the evening was it that Mr. Simmons came 

back with that affidavit? A. I think Mr. Simmons went awav 

«/ 

about eight o’clock, and was back at the city hall, certainly not later 
than half past nine. He and 1 subsequently went down and got on 
the car on our wav home, about eleven o’clock. 

•if 

Q. You understood subsequently that when he went out he was 
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going out to see what information Jones had ill relation to it ? A. 
Yes. 

Q. When he came back he brought the affidavit of Searcy that he 
filed in support of the motion for a new trial ? A. Yes, the same 
one. 

Q. Was there any conversation between you and Mr. Simmons 
at that time as to what he had paid Jones for his services ? 

218 A. Yes; he told me that he had paid Jones $30, and I re¬ 
member remarking to him that I thought that was a rather 

stiff sort of a price to pay for a service of that kind, and he said to 
Mr. Jones—that he had said as much to Mr. Jones himself, but Mr. 
Jones said he had been on the business all day, and had been away 
from his office, and he didn^t think it was unreasonable, and that 
Mr: Simmons stated that he didn’t have any contract with him, or 
any agreement, and so he paid him. 

Cross-examination. 

By Mr. Baker : 

Q. Mr. Taggart, you remember that you were with me in the 
District attorney’s office in the morning, and then in the afternoon 
Mr. Jones came there. Do you remember that? A. I don’t re¬ 
member the morning, but I remember when they sent for me, and 
you were in there reading the affidavit. You had then progressed 
with it how far I don’t know. Oh, I don’t say, Mr. Baker, that I 
was not in there in the morning. Perhaps you can refresh iny 
memory. ' 

Q. You say I had read a line of the affidavit when you came in ? 
A. You were reading the affidavit when I came in the room. 

Q. Now, you remember that Mr. Searcy said that Mr. Simmons 
paid for some drinks, but he could not remember whether or not 
Mr. Simmons went into the saloons? A. Why, Mr. Baker, I dis¬ 
tinctly remember, after the whole thing was over, a discussion of 
the question as to whether Buckley’s and Jordan’s, and this other 
place, waited upon colored men at all, and it was advanced as an 
element of improbability in Searcy’s story, and somebody acknowl¬ 
edged that they did not. 

Q. Do you remember the Sunday morning, after the affidavit was 
filed, that I met you and Mr. Simmons in the District attorney’s 
office? A. Yes, I think I remember that. 

219 Q. Do you remember Mr. Simmons telling me that he had 
never seen Searcy, but that somebody else got him the affidavit? 

A. No; I can’t say that I remember that. I never understood that 
there was any question about Simmons’ meeting him. Simmons 
told me that he met him unexpectedly, when he went to Jones’ office. 

. He didn’t expect to see him there, but when he went he found Searcy 
there. He also told me what transpired—-what he said to him. 

(The witness was here excused.) 

Judge Cole: If your honor please, I would like to ask Mr.Searcy 
a single question. 

Mr. Baker: You can. 
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. Thereupon Robert P. Searcy was recalled, and resumed the 
stand. 


Cross-examination. 

By Judge Cole : 

Q. Mr. Searcy, I would like to have you produce that affidavit— 
that first affidavit that you made, which Mr. Taggart has just been 
speaking of having heard read in the District attorney’s office. 
Will you be kind enough to do it ? A. To produce the affidavit ? 

Q. Yes, that first affidavit you made either in Mr. Baker’s office, 
or at their instance, or at your own instance, that was read in the 
District attorney’s office. I would like the court to have it. A. I 
haven’t got the affidavit, sir. 

Q. Well, where is it Mr. Searcy ? A. I don’t know sir, but if the 
court will allow me I can refer to the affidavit that was made- 

Q. No, I don’t care for that. I would like the paper itself, Mr. 
Searcy. A. I haven’t got the paper itself, sir. 

Q. Where is it ? A. I have never had it in my possession, I have 
never read it, and I have never had it in my hand. 

220 Q. Why did you make oath to it without reading it ? 
A. I did. 

Q. You made oath to it without reading it? A. I did. But. if 
the court would allow me I would say that the paper that I made 
oath to Mr. Simmons dictated it. 

Q. But I am not talking about the affidavit that you made for 
Mr. Simmons. I am talking about the affidavit that you first made 
when this matter was first called to your attention, and the affidavit 
that Mr. Taggart has been talking about, that was read in the Dis¬ 
trict attorne^’^’s office. The first affidavit you made after you made 
the one for Mr. Jones and Mr. Simmons? A. I didn’t make an affi¬ 
davit in the District attorney’s office. I only made a statement, 
and I don’t know that there was an affidavit present at all. 

Q. Didn’t you go before Rutledge Willson and make oath to a 
paper in relation to this matter? A. Before whom ? 

Q. Rutledge Willson, a notary public, who has an office down 
there near Mr. Baker’s office. A. I don’t know Mr. Willson, sir. 

Q. Well, didn’t you make an affidavit in Mr. Baker’s office on the 
12th of February? A. I did. The 12th or 13th ; somewhere along 
there. 

Q. Well, that is the affidavit I am talking about ? A. No, sir; 
I am not in possession of it. 

Q. You are not in possession of it ? A. No, srr. 

• Q. Can you tell us where it is? A. I cannot. 

Q. To whom did you deliver it? A. -I made an affidavit before 
the notary public. I don’t know whether the notary kept it, or 
whether Mr. Baker kept it, or who. ^ 

. Q. Where were you when you made it—in Mr. Baker’s office? 
A. Yes, sir. 
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sign and seal the same, which is accordingly done munc pro tunc 
this 17th day of July, 1902. 

' The charge of the court and the remarks, purporting to be made 
by counsel at the end thereof, were inserted in the bill of excep¬ 
tions at the request of the defendants and over the objection of the 
plaintiff-. 

Counsel for the defendant- object to the remarks at the end of the 
bill of exceptions, as to what was put in the record at the suggestion 
of counsel for the defendant.- 

E. F. BINGHAM, 

Chief Justice. 

223 • Memorandum. * 

July 17,1902.—Time to file transcript in Court of Appeals fur¬ 
ther extended to Sept. 1,1902. 


Instructions to Clerk for Preparation of Transcript. 

Filed July 23,1902. 

In the Supreme Court of the District of Columbia. 

Andrew C. Keeley, Trustee, et al. 

vs. 

Joseph H. Moore et al. 

The clerkln preparing this transcript for the appeal in this case, 
will include the following : 

Declaration, pleas. Mem. of verdict.. Judgment. Mem. of ap¬ 
peal. Order to settle exceptions. Mem. Bond filed. Mem. Bill 
of exceptions submitted. Mem. extending time to file transcript* 
Order making bill of ex. pt. of record. Bill of exceptions. Mem. 
Time for filing transcript extended to Sept. 1,1902. 

SIMMONS, COLE & TAGGART, 

Attorneys for Appellants. 

Supreme Court of the District of Columbia. 

United States OF America, 1 ■ . 

Pikrict of Columbia^ j ^ ‘ 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
223, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 43324, at law, wherein Andrew C. 
Keely, trustee, et al. are plaintiffs, and Joseph H. Moore et al. are 
f defendants, as the same remains upon the files and of record in said 
. court. 


Law. No. 43324. 
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221 Q. And did you leave it there in Mr. Baker^s office when 
you left ? A. I don’t know whether I left it there, or whether 

the notary public taken it, as I said before. 

Q. Well, it was either left in Mr. Baker’s office, or the notary pub¬ 
lic took it with him, you don’t know which ? A. I don’t know 
which. I presume one of the two had it. 

Q. Now, do I understand you to say that you haven’t seen that 
paper since—after you signed that paper that you made oath to on 
the 12th of February ? A. I haven’t had it in my hands, sir. 

Q. Well, have you seen it ? A. I can’t say that I have seen it, 
because I didn’t read it over. I only made the affidavit, and then 
it was read over to me. It was in keeping with what I had said. 

Q. I am not asking you about that. I would like to find out the 
locality of that paper ? A. I don’t know anything about it, sir. 

Q. Can you tell me whether you have seen it since the day you 
swore to it? A. I think the paper was produced here yesterday. 
The affidavit that I made was produced here in court and read. 

Q. You made a subsequent affidavit on the 20th of February, 
didn’t you ? The affidavit that was read here yesterday of yours 
was made on the 20th of February, wasn’t it? A. I don’t know, 
sir. 

Q. Well, it is not that one I am talking about. The first one you 
made. Where is that ? A. I don’t know, sir. 

Q. You have no idea ? A. No, sir; I presume- 

Q. You haven’t seen it since the day you made oath to it—is that 
true ? A. I haven’t seen it since the day I made oath to it, unless 
that was the one that was here yesterday—on file here ^yesterday. 

Q. Unless that is the one, you haven’t seen it since? A. No sir, 
not to my knowledge sir. 

222 And thereupon the motion for a new trial was argued and 
submitted and fully considered by the court, and the court, 

held that while there appeared to be a confiict of evidence as to ir¬ 
regularity in the jury-room, still there was not sufficient to warrant 
him to disturb the verdict, as there was no evidence of any miscon¬ 
duct on the part of one or more of the jurymen that would warrant 
a setting aside of the verdict, and that it also appeared that such 
misconduct or impropriety did not enter into or affect the verdict, 
and that the verdict appeared to be sustained by the evidence, to 
which ruling the plaintiff- excepted, and thereupon the motion for 
a new trial was overruled and judgment entered upon the verdict. 

And before the jury retired to consider their verdict each and 
all the exceptions (except the ruling on the motion for a new trial 
on the grounds of the misconduct of the jury) were taken, and noted 
by the court in its minutes during the trial, and are embraced 
herein; and the exceptions to the ruling upon the questions of the 
misconduct of the jury were taken and allowed by the court when 
said ruling was made; and the plaintiffs thereupon present this 
their bill of exceptions, containing the rulings, and instructions of 
the court and the evidence bearing thereon and request the court to 
17—1248a 
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. * In testimony whereof, I hereunto subscribe 

Seal Supreme Court my name and affix the seal of said court, at the 
of the District of city of Washington, in said District, this 2nd 
Columbia. day of August, A. .D. 1902. 

J. E. YOUNG, Gl&rh, 

By ALF. G. BUHEMAN, GVk: 

Endorsed on coyer: District of Columbia supreme court. No. 
1243. Andrew C. Keely, trustee, et al., appellants, vs. Joseph H. 
Moore et al. Conrt of Appeals, District of Columbia. Filed Aug. 
4, 1902. Eobert Willett, clerk. 
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In % dnurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1903. 

No. 1243. 

ANDREW C. KEELEY, Trustee, AND RICHARD‘K. 

PAYNTER, 

vs. 

JOSEPH H. MOORE ET AL. 

BRIE^F FOR APPFI^F,ANTS. 

STATEMENT OP CASE. 

The appellants, who were plaintiffs below, filed their 
declaration in the Supreme Court of the District of Colum¬ 
bia on September 7, 1899, against Joseph H. Moore and the 
members of the firm of Tliomas J. Fisher & Co., to recover 
an undivided 91-100 part of lot 23, in Davidson’s sub¬ 
division of square 166, in Washington City, claiming an 
estate in fee in the premises, and averring an unlawful 
entry thoreon and ouster of plaintiffs therefrom by defend¬ 
ants, and that the defendants still deforce same. 

Rents and mesne profits were claimed in the second count; 
but this count was abandoned at the trial, as an arrange¬ 
ment had been made for the collection and holding of the 
same and their final disposition in accordance with the re¬ 
sult of the action. 
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The defendants entered pleas of not guilty and issue was 
joined upon them (Rec. pp. 1-3). 

Mary Cecelia Thomson and Georgianna Hawkes Thom¬ 
son, by petition, prayed for leave to intervene and be made 
parties defendants, averring that they were the owners of 
the property and that the defendants, Moore and Thomas 
J. Fisher & Co., were real estate agents, managing the prop¬ 
erty for them, the said petitioners, and by consent of counsel 
the petitioners were made parties defendants (Rec. pp. 
62-63). 

The trial resulted in a verdict for the defendants; a mo¬ 
tion of the plaintiffs for a new trial was overruled and judg¬ 
ment was entered upon the verdict, from which the plain¬ 
tiffs appealed and a bill of exceptions was signed, which 
presents the questions to be now considered (Rec. p. 4). 

Those of said exceptions upon which error is assigned 
will be numbered in consecutive order, as a matter of con¬ 
venience, in this statement of the case. 

It appears from the record that said plaintiffs (appellants) 
claimed title under the heirs at law of William Thomson, 
who died in January of 1887, in Southampton, England, 
and that said defendants claimed title by devise in an alleged 
last will and testament of said William Thomson, executed 
in duplicate in England in February, 1886. 

At the trial the plaintiffs gave in evidence, on their part, 
a stipulation of counsel for the parties, by which it was ad¬ 
mitted that William Thomson died in 1887 seized of said 
lot; that he was born in and continued a citizen of the 
United States until the time of his death; that he left no 
issue or descendants, and that the plaintiffs had acquired 
and held the title of the heirs (American citizens) of said 
Thomson to the extent of 91-100 part of said lot; and it 
being admitted that the defendants were in possession of 
said lot, claiming as life tenants under said alleged will, the 
plaintiffs rested (Rec. pp. 5-6). 

Thereupon the defendants, for the purpose of establishing 
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said will, read in evidence the depositions of sundry wit¬ 
nesses taken in England under a commission, viz, those of 
Walter Randall Lomer and Richard Roope Linthorne, as to 
the preparation by said Lomer, the execution by said Thomson 
and attestation by both of them of said alleged last will and 
testament of said William Thomson, and of his competency 
to execute the same; and so to the same being on file in the 
Probate, Divorce, and Admiralty Division of the High Court 
of Justice, in England; and that of Septimus Cooksey, as 
to the signature of John H. Cooksey, vice-consul of the 
United States at said Southampton, to an official certificate by 
him, under the seal of the consulate, written in the margin 
of one of the pages of said last will and testament by said 
Tjomer, which official certificate was claimed by defendants 
to be part of the attestation of said will and to constitute the 
said John H. Cooksey one of the subscribing witnesses 
thereto; and those of Robert Albion Pritchard and Walter 
Maxwell Lyte, as to said will and testament being on file in 
said division of said High Court of Justice and as to its having 
been probated and recorded there; and those of William 
Gee Parker and John Dalton Venn, as to the photographing 
of a part of said will, showing said certificate of said Cooksey. 

Mr. Lomer testified, in substance, that he was a lawyer at 
Southampton, England, on February 24, 1886; that for 
several years prior to that day he knew William Thomson 
by repute and by sight, but only made his personal acquaint¬ 
ance in that month; that he and Richard Roope Linthorne, 
his articled clerk, witnessed a last will and testament of 
said Thomson, which is on file in the Probate, Divorce, and 
Admiralty Division of the High Court of Justice, and at 
which he has looked; that he (Lomer) and said Linthorne 
witnessed the said will at the request of said Thomson and 
in his presence and in the presence of each other; that said 
Thomson at the time was of sound and disposing mind and 
capable of executing a valid deed or coniract, and fully com¬ 
petent to make his will; that the will was in the handwriting 
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of Edward Bone, another articled clerk of him, said 
Lomer, and was prepared by him, said Lomer, under in¬ 
structions received from him, said Thomson; and that the 
“certified copy” accompanying the commission is a true 
copy of said will (Rec. pp. 7-9). 

In reply to cross-interrogatories, the witness testified in 
substance: That said Thomson first called at his office on Feb¬ 
ruary 15,1886, when instructions were given in regard to the 
will; that the will was signed in his office; that he prepared 
two papers, viz, the will in duplicate, which were signed 
and witnessed at the same time, viz, on February 24,1886; 
that one duplicate was sent, as he was informed and be¬ 
lieved, to the Probate Court at New York; that he did not 
know the said Thomson had been placed in, an insane 
asylum in December, 1885, and confined there for a consid¬ 
erable time, but if such were the fact the witness would 
still say that at the time of the witnessing of the wdll said 
Thomson was of sound and disposing mind (Rec. 9-10), and 
the witness then testified that after the papers were signed 
said Thomson— 

“Took the will in duplicate away with him, first 
giving me a receipt for them, and he then stated he 
would attend before the consul general in London, 
and obtain the requisite certificate, and not trouble 
the vice-consul, Mr. Cooksey, in the matter; but the 
next day he called and stated that he did know 
when he would be in London again, and therefore 
had seen Mr. Cooksey and arranged with him to get 
the certificate, and he handed me his will in dupli¬ 
cate to have the form of certificate engrossed thereon, 
which was then done and his will in duplicate re¬ 
turned to him” (Rec. pp. 10-11). 


He further testified that he represented professionally, in 
England, the Misses Thomson, defendants to this suit 

(Rec. p. 11). - 

Mr. Linthorne’s testimony was similar in point and sub- 
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stance to that of Mr. Lomer, except that he stated he first 
met Thomson on February 24, 1886 (Rec. pp. 12-15). 

It is apparent from the depositions of Mr. Lomer and Mr. 
Linthorne that neither copy of the will was before them or 
the commissioner at the time they testified; no reason is 
given or shown for its non-production. Neither copy was 
produced before the court below at the trial, and no reason 
was given or shown for such noii-production. 

An alleged copy of the will given in evidence by defend¬ 
ants will be found on pages 24 and 25 of the record, and 
from it and from Lomer’s testimony it appears that when 
the duplicate will was delivered by Mr. Lomer to said 
Thomson, it was delivered as a complete instrument and was 
attested by two witnesses onl}?^, viz, said Lomer and said 
Linthorne, and from the “Exhibit” certified by “A. Mus- 
grave. Register,” of the Principal Registry of the Probate, 
Divorce, and Admiralty Division of the High Court of Jus¬ 
tice, which gives a copy of the certificate of John H. Cooksey, 
it appears that v«aid certificate formed no part of the probate 
of the will in said division (Rec. pp. 23-24). 

Mr. Septimus Cooksey testified in response to the interrog¬ 
atories that he was a son of John H. Cooksey, formerly 
vice-consul of the United States at Southampton; that the 
said John H. Cooksey was such vice-consul on February 
24, 1886, at which time said Thomson was consul; that 
deponent had frequently seen his father write and was 
familiar with his handwriting; that on May 16, 1900, 
deponent attended the Principal Registry of the Probate 
Division of the High Court of Justice; that the will of 
William Thomson, dated February 24, 1886, was there pro¬ 
duced to him; that deponent examined particularly the 
certificate written in the margin of the second and last page 
of said will and is positive that the signature to said certifi¬ 
cate is in the handwriting of his father, and the signature 
on a photograph of the certificate appended to the commis¬ 
sion is the signature of his late father. 
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The final interrogatory propounded to the witness was 
as follows: 

“ Do you know or can 3^00 set forth any other 
matter or thing which may be of benefit or advan¬ 
tage to the parties at issue in this cause, or either of 
them, or may be material to the subject of this your 
examination, or the matters in question in this 
cause? If yes, set forth the same fully and at large 
in your answer.” 

First Exception. 

Plaintiffs objected to the reading to the jury of the wit¬ 
ness’ answer to this interrogatory, and moved to strike it 
out; and plaintiffs’ first and second exceptions, which may 
be treated as one, were taken to the overruling of this ob¬ 
jection and motion, and to the admission of said answer in 
evidence (Rec. p. 16). 

The answer of the witness was then read, as follows: 

“I have nothing to add to what I have already 
testified, except that I recollect the occasion in the. 
month of February, 1886, when Mr. Thomson came 
to see my father about his will, but the exact time of 
which, after this lapse of time, I can not recall; and 
I say that, so far as I could judge, Mr. Thomson was 
perfectly sane and in good health” (Rec. p. 16). 

On his cross-examination, the witness stated: 

“ Only my father’s signature and his official title, 
namely,*^ ‘ vice-consul of the United States of America,’ 
are in his handwriting; that he (witness)* was in¬ 
formed and believed that the hody of tlie certificate, 
except the figures and letters ‘ 25th ’ thereon, were 
in the handwriting of Edward Bone, a clerk of Lomer, 
and the latter in the handwriting of Mr. Thomson 
(Rec. pp. 17-18). 

Second Exception. 

The interrogatories propounded to Mr. Pritchard were 
each objected to by plaintiffs, before the commission was 
issued, as incompetent and- irrelevant, and the objections 
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were renewed to each of them and objection made to the 
answers to each of them at the trial. The overruling of said 
objections in each instance and the permitting of the read¬ 
ing of said questions and answers in evidence, although 
severally excepted to, may be considered together and 
treated as one exception (Rec. p. .18). 

Mr. Pritchard testified, in substance, that he was a bar¬ 
rister at law and one of the registers of the Probate, Divorce, 
and Admiralty Division of the High Court of Justice; that 
his duties were“ to examine, certify, and sign wills,”and for 
that reason he had knowledge of the records of his oflSce 
and of the original papers therein; that there was in said 
division a paper purporting to be the last will and testa¬ 
ment of William Thomson; that it had been probated in 
said division and the same was of record; that there is on 
the last page of the original will a certificate— 

“a true copy of which is photographed and annexed 
to the declaration of the notarial certificate of Mr. 
Venn,” 

which is now produced to him; that there was no other cer¬ 
tificate on the said will but the attestation clause; that the 
certificate is in the following words: 

“I hereby certify that William Thomson, consul 
at Southampton for the United States of America, 
attended before me, this 25th day of February, 1886, 
and acknowledged the foregoing paper writing con¬ 
tained in two sheets of paper as his last will and 
testament, and that the signature, William Thomson, 
at the foot thereof, is in the proper handwriting of 
the said William Thomson. 

“ JOHN H. COOKSEY, 

“ Vice-Consul of the United States of America ” 

(Rec. 18-19); that the original of the photograph of certifi¬ 
cate of John Henry Cooksey, “ J. D. V. 1, not J. D. V. 3, as 
stated in the interrogatory,” appears written on the second, 
which is the last, page of said will, and that the paper 
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attached to the interrogatories marked J. D. V. 2, purporting 
to be a certified copy of William Thomson’s last will and 
testament, had been compared by deponent with the original 
will on January 15, 1901, and is correct in every particu¬ 
lar (Rec. p. 19). 

No cross-interrogatories were propounded to this witness. 

Third Exception. 

The interrogatories to be propounded to Mr. Parker 
were separately objected to b\^ plaintiffs, before the commis¬ 
sion was issued, as incompetent, irrelevant, and immaterial; 
the objections were renewed to each of them at the trial and 
objection then made to the answers to each of them, and to 
the overruling of said objections in each instance and the 
permitting of the reading of said questions and answers in 
evidence the plaintiffs excepted (Rec. pp. 19-20). These ex¬ 
ceptions may be considered together and treated as one 
exception*. 

Mr. Parker testified that he is a photographer; that he 
was called upon to make a photograph of the paper, pur¬ 
porting to be a certificate, on William Thomson’s will; that 
the will was brought to the place where the examination of 
the witness is being taken, 288 High Holborn, in the 
County of London, England, by gentlemen from the Pro¬ 
bate Registry of the High Court of Justice, Somerset House, 
Strand, County of London ; that witness personally made the 
photograph of said certificate while the will and certificate 
was in his studio ; the photograph was made April 23, 190O; 
that the photograph J. D. V. 1 is a facsimile of the certificate 
as it appears on the original will; the original photograph 
is the same as is annexed to the notarial certificate of Mr. 
Venn, now produced before him by the commissioner, , 
marked J. D. V. 1; and tliat the negative of the photograph 
is in witness’ possession (Rec. 20-21). No cross-interroga¬ 
tories were propounded to this witness. 
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Fourth Exception. 

The interrogatories to be propounded to Mr. Venn were 
separately objected to by plaintiffs, before the commission was 
issued, as immaterial, irrelevant, and incompetent; the objec¬ 
tions were renewed to each of them at the trial, and objec¬ 
tion then made to the answers to each of them, and to the 
overruling of said objections in each instance and the per¬ 
mitting of the reading of said questions and answers in 
evidence the plaintifiPs excepted (Rec. p. 21). These excep¬ 
tions may be considered together and treated as one excep¬ 
tion. 

jr 

Mr. Venn testified in substance that he was a notary public 
in London ; was present and saw the certificate in the mar¬ 
gin of William Tliomson’s will photographed, arid that the 
photograph J. D. V. 1 annexed to the interrogatories is the 
photograph so taken in his presence (Rec. pp. 21-22). Jn 
answer to the general interrogatory he said : 

“I refer to mv notarial certificate marked‘Ex- 
hibit A,’ which is annexed to these interrogatories, 
which was granted by me on the 23d day of April, 
1900, under my notarial seal and signature, which 
sets out all I know in connection with the photo¬ 
graph, and the will of said William Thompson; and 
also the certificate in the margin of the said will; 
and I confirm same in every particular.” 

No cross-interrogatories were propounded to this witness. 

Fifth Exception. 

The interrogatories to be propounded to Mr. Lyte were 
each objected to by the plaintiffs, before the commission was 
issued, as irreleveut and incompetent, the objections were 
renewed to each of them at the trial and objection then 
made to the answers to each of them, and to the overruling 
of said objections in each instance and the permitting of the 
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reading of said questions and answers in .evidence the plain¬ 
tiffs excepted (Rec. p. 22). These exceptions may be con¬ 
sidered together and treated as one exception. 

Mr. Lyte testified that he was by occupation a “ curl 
servant” employed as a clerk in the probate registry, that 
the duties of said office were the proving, registering, and 
custody of wills and granting letters of administration ; that 
in said office is a paper probated as the last will and testa¬ 
ment of William Thomson ; that witness, ‘‘ acting on instruc¬ 
tions from . the record keeper of the probate registry,” on 
April 23, 1900, took said will to the studio of Mr. Parker, 
photographer; that he has looked at the photograph “J. D. 
V. 1 ” and that said photograph is “word for word” of the 
original certificate on said will (Rec. pp. 22-23). 

No cross-interrogatories were propounded to this witness. 

Sixth Exception. 

The defendants then read in evidence, over plaintiffs’ ob¬ 
jection a paper’ marked “ J. D. V. 3” (Rec. p. 23), entitled: 

“‘Exhibit from the Principal Registry of the Pro¬ 
bate, Divorce, and Admiralty Division of the High 
Court of Justice.’ The following is a copy of a certifi¬ 
cate written on the second page of the original will 
of William Thomson, deceased, proved in this reg¬ 
istry the 25th day of January, 1887, but which forms 
no part of the probate thereof.” 

Then follows a copy of a certificate signed “John H. 
Cooksey ” and a certificate of “A. Musgrave, Register,” that 
the copy had been compared with the original and was a 
true copy thereof (Rec. pp. 23-24). 

. • Seventh Exception. 

The defendants then read in evidence “a paper purport-, 
ing to be a.copy of the last will and testament of William 
Thomson ” (Rec. pp. 24-26). 

To the introduction and reading of this paper in evidence 
the plaintiffs objected for reasons stated, and to the over- 
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ruling of the objection the plaintiffs excepted (Rec. p. 26), 

The record states that— 

“the defendants offered no further or other evidence 
in relation to said alleged will or the execution thereof, 
and thereupon announced their case closed.” 

In rebuttal of the defendants’ evidence as to the sanity of 
said William Thomson and his competency to make such 
will, the plaintiffs read the depositions of Anne Lowman and 
Fred E. Hiscock. 

Anne Lowman testified in substance as follows: That she 
lived in the county of Southampton, England; that she 
knew William Thomson, late United States consul at South¬ 
ampton : that she was employed by him as housekeeper from 
1882 to 1886; was in his employ in December, 1885; that 
he was in that month taken to theLaverstock House Asylum, 
because he was insane; that she thought he was insane 
because he stuffed paper and straw inside of his clothes and 
asked deponent and her mother, who was staying there to 
protect her, to set him on fire; that he tried several times to 
jump out of the windows, and all the windows had to be 
shut up and barred and secured; that he threatened depon¬ 
ent’s life and talked of all sorts of nonsense; that he wrote 
letters to several persons without meaning, and that in order 
to quiet him deponent on several occasions made up a fur 
rug and put it in his bed and told him it was a baby; that 
he mixed food and drink, ate with his hands and behaved 
generally like a madman; that said Thomson remained in 
said asylum from about December 16,1885, to February 1, 
1886; that she remained in his service until some time in 
March, 1886 (Rec. pp. 26-27). 

Eighth Exception. 

Being asked when and why she left him, she answered: . 

“I left him some time in March, 1886, because 
Dr. Scott, his medical man, said it was not safe for 
me to stay there.” 
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■ On objection of the defendants the words of the answer, 
“Dr. Scott, his medical man, said,” were stricken therefrom 
by the court, and plaintiffs excepted (Rec. pp. 27-28). 

Ninth Exception. 

The deponent further testified that while Mr. Thomson 
was at home she saw him daily and several times a day ; 
that she waited on him; and in answer to inteirogatory 17 
the witness said: 

“ Mr. Thomson went away on a holiday soon after 
he returned from the asylum, and in the interval I 
saw very little of him, as my mother would not let 
me go near him.” 

On objection by defendants, the portion of witness’ answer 
“ as my mother would not let me go near him ” was stricken 
out and plaintiffs excepted (Rec. p. 28). 

(^That she saw very little of him,, but from what she 
did see he was just as. insane as before he went to 
the asylum, if not worse; that she did not know by 
whom the person was sent who succeeded h6r as 
■. housekeeper, unless it was by Mr. Cunningham, who 
seemed to be looking after Mr. Thomson’s aflPairs; 
that Mr. Thomson was more easily persuaded to act 
or do things after his return from the asylum than 
before he went, and could have been cheated and 
taken advantage of by any person after his return; 
that Mr. Cunningham was not much at Mr. Thom¬ 
son’s until after his return from the asylum; after 
that he spent most of the day there, sleeping else¬ 
where at night ^(Rec. p. 29). 

Mr. Hiscock testified that he was employed as a clerk in 
the United States consulate for about six years, and was so 
employed, in 1885 and 1886; that Mr. Thomson was taken 
to Laverstock in December, 1885; that he was very violent, 
insane, and was taken there for treatment; that he tried to 
break up his furniture and spoke of things that were impos¬ 
sible to occur; that he returned from the asylum with two 
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men as guards; that liis mind was not in as good condition 
when he returned as it was before; he would ask the same 
questions over and over again, and changed his ideas in all 
of his transactions within the first month after his return; 
that he changed his will and did not seem to he in the same 
condition of health, mentally or physically; thinks Mr. 
Thomson was easily infiuenced after his return from the- 
asylum ; Mrs. Lowman, then Anne Barter, left because she 
did not like to stop in the house with him. 


Tenth Exception. 

The following question was here propounded to witness 
(int. 34, Rec. pp. 30-31): 

“ Who had charge of Mr. Thomson’s affairs, after he w^as 
sick?” 

To which the witness replied: 

“I telegraphed the old lady Thomson, against 
Mr. Thomson’s wishes, (he?) saying that the wolves 
would be here in time.” 


To this answer the defendants objected and it was stricken 
out by the court, to which ruling the plaintiffs excepted 
(Rec. pp. 30-31). 

The plaintiffs then produced as a witness William A. P. 
Lane, an English lawyer, and examined him touching the 
English law on the subject of wills and the admission of in¬ 
sane persons into asylums. 

Mr. Lane testified in substance that under I Viet., ch. 26, 
sec. 9, only two witnesses were required to a will of real 
estate in England. The witness identified a volume of 
British statutes, from which he read said section. 

I'he section, which appears in the record, page 31, 
provides— 

“ that no will shall he valid unless it shall be in 
writing and executed in manner hereinafter men¬ 
tioned ; that is to say, it shall be signed at the foot 



14 


or end thereof by the testator or by some other per¬ 
son in his presence and by his direction; and such 
signature shall be made or acknowledged b 3 ^the tes¬ 
tator in the presence of two or more witnesses present 
at the same time, and such witnesses shall attest and 
shall subscribe the will in the presence of the tes¬ 
tator, but no form of attestation shall be necessary.” 

The witness then testified in substance that the English 
statutes governed commitments to asylums(Hec. pp. 31-32); 
that there were two kinds of lunatic asylums in England, 
public and private asylums, both of which must be licensed; 
the commissioners in lunacy issued licenses to private 
asylums and the county authorities to public asylums; and 
that the commissioners in lunacy are appointed by the gov- 
ernmentand their jurisdiction extends throughout England 
(Eec. p. 32). 

Eleventh Exception. 

The following question was then propounded to the wit¬ 
ness : 

“Now, what are the conditions of entrance of a patient— 
the reception of a patient—in an asylum” (Rec. p. 32)? 

The defendants objected to the question if the conditions 
were statutory, and further on the ground that the evidence 
was incompetent and that it was immaterial how the man 
was sent there. 

A revised edition of the British statutes was produced con¬ 
taining what plaintiffs proposed to show b}^ the witness was 
the law on the subject, and to follow this up with proof that 
Cunningham had given one of the certificates required by 
the statute, as bearing upon the question of undue influence 
by the latter, upon which the court excluded the question, 
sustaining the objection, and refusing to permit the witness 
to testify or the statute to be considered, and the plaintifls 
excepted (Rec. pp. 33-34-35). 
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«r , 

Dr. J. H. Manning, examined as a witness for plai-utiifs, 
testified by deposition in substance: 

That he had been a medical practitioner for forty years 
and was the medical officer and licensee of Laverstock House, 
a private asylum near Salsbury, England; that he knew 
William Thomson; that he first heard of him through Dr. 
Scott, medical man in Southampton, who wrote witness, 
asking him if he could receive said Thomson for treatment 
(Rec. p. 36); first saw said Thomson on December 15,1885, 
when he was committed to witness’’care; witness’ authority 
to receive him was an order from his (Thomson) cousin, Mr. 
Cunningham, supported by two medical certificates, one of 
Professor Aitken and one of Dr. Scott, copies of which are 
hereto annexed; that Thomson, wdien received, w’as suffering 
from Bright’s disease, and was anaemic and feeble; he was 
excited; believed he was in New York and that several 
strangers w’ere his friends, and his conversation was ram¬ 
bling and incoherent; that he, witness, was of the opinion 
that the mania w^as the result of w’eakness, following disease 
of the kidneys and old age, and w’as not necessarily trans¬ 
mitted; he had no hallucinations, but suffered from delu¬ 
sions; identifies three letters, one of December 15, 1885; 
one of December 16, 1885, and one of January 12, 1886, as 
having been written by him, witness, wLile Mr. Thomson 
was under his care, and says that the note referred to in one 
of them was written by Mr. Thomson, wLo handed it to him 
to forward; that Mr. Cunningham and Dr. Scott called to 
see Mr. Thomson once; that with the consent of two justices 
a patient may be discharged on probation, under the act of 
Parliament; under it Mr. Thomson was, on February 1, 
1886, granted leave of absence, and on that day left witli a 
medical man and an attendant (Rec. pp. 36-37); that, in the 
opinion of Dr. Scott and witness, said Thomson was so much 
better as to entitle him to be released on probation; his 
delusions and incoherentness had quite disappeared; Hr. 
Thomson was,in witness’ opinion,, quite capable of attending- 
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to ordinary business, but it would have been unwise for him 
to undertake any extraordinary business; Mr. Thomson was 
finally discharged, as recovered, on June 26, 1886, when his 
probation expired (Rec. p. 37). 

The plaintiffs, offered in evidence the three letters referred 
to by Dr. Manning, but on objection by the defendants they 
were excluded (Rec. pp 39-40). 

The plaintiffs then offered in evidence as tending to prove 
the insanity of the alleged testator and undue influence on 
the part of James E. Cunningham, one of the executors, in 
procuring the execution of the will, certain papers referred 
to on page 34 of the record and set forth in full on pages 
40-43 of the record, the execution of which was, under the 
act, a prerequisite to the admission of said Thomson to 
said asylum; said papers being the application of said 
Cunningham, for such admission of said Thomson, accom¬ 
panied by his statement as to the age and condition of 
said Thomson, of whom he claimed to be a cousin, and 
two medical certificates, one of Dr. Aitken and the other 
of Dr. Scott, as to said Thomson’s insanity, based on personal 
examination of said Thomson and inquiry, and which papers 
were stated by Dr. Manning to be his authority under the 
statute for receiving said Thomson at said asylum. 

Twelfth Exception. 

To the introduction of these papers in evidence the de¬ 
fendants objected in each instance; the objection was sus¬ 
tained and plaintiffs in each instance excepted (Rec. pp. 
40-42). These exceptions may be considered together and 
are given one number. 

William Thomson, jr., was then examined as a witness 
for the plaintiffs, and testified in substance as to the insanity 
of said Thompson and other matters, as follows : 

That he had known William Thomson and said Thom¬ 
son’s mother since his (witness) childliood ; that Thomson’s 
mother would tear paper up and put it away as money, and. 
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allow no one to touch it; William Thomson used to come 
to the house of witness’father; that'witness w^ent to live 
with said Thomson in Southampton in Februar}^ 1885, 
about two years before his death, and remained at said 
Thomson’s house until January 10, 1886; that in October, 
1885, witness noticed that he (Thomson) w^anted to get out 
of bed and go in the street without putting on his clothes; 
that upon being put back to bed he would again try the 
same thing; between October 1, 1885, and, December 15, 
1885, he would try to pick hot coals out of the fire with his 
bare bancs; he would blow out a candle and suck it, and 
if an attempt was made to take it from him he would get 
wild; he would sit up and get dressed, then would undress 
and get in bed and in a few moments arise and dress again 
and walk into the drawing room, bow and say “good eve¬ 
ning,” when there was no one there; would stuff his clothes 
full of paper and try to set them afire; he threw an orna¬ 
ment from the mantel through the dining-room window; 
had to have an attendant when he was taken out driving; 
upon going back to the house he would refuse to go in the 
house; had to drive him around the block several times be¬ 
fore he would go in; when they undertook to force him to 
do anything he would get wild and pitch around and tear 
things; when his meals were brought they would have to 
put the food in his mouth ; used to get him to sign checks 
to carry the house along; the president of the bank and Mr. 
Cunningham knew of the situation (Rec. p. 43); Mr. Thom¬ 
son did not know what he was signing; checks amounted to 
about eight hundred dollars; money was expended for clerk 
hire and household expenses; witness left a full statement 
for Mr. Cunningham (Rec. p. 44); after Mr. Thomson be¬ 
came violent he was in charge of two men, one for the night 
and one for the day; he wmuld often raise an umbrella and 
walk through the house when he was dressed and when he 
had his nightgown on ; would go out in his underwear; he 
would go out in cold weather without- being dressed ; 
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Mr. Cunningham was at the house when Mr. Thomson was 
taken to the asylum; he was taken there at Mr. Cunning¬ 
ham’s suggestion; Mr. Cunningham took charge of all Mr. 
Thomson’s affairs when latter was taken to the asylum. 
The witness further stated that Mr. Thomson spoke a great 
deal about his (witness) mother, and' in witness’ opinion 
liked her very mucli; Mr. Cunningham invited witness to 
visit him, and Mr. Thomson, after Cunningham had gone, 
asked witness not to go; he said he did not want witness to- 
mingle with those people (Rec. p. 44); that Mr. Cunning¬ 
ham told witness that there was about thirty thousand dol¬ 
lars in the hands of Samuel G. Thomson; he said the 
picture mentioned in the will and devised to be sold and 
the proceeds divided between Cunningham and the defend¬ 
ants w’as of the value of $10,000 (Rec. p. 45). 

The witness further testified that the household effects of 

* 

Mr. Thomson consisted of expensive furniture and lots of- 
solid silverware; that witness made an inventory of them, 
of which he had a copy with him. He was then asked: 
“ From taking that inventory that you have there, what 
would you consider the property worth?” 

The defendants objected to the question on the ground 
that it had not been shown that the witness was an expert 
as to the value of silverware. They also objected to testi¬ 
mony by the witness showing what Mr. Thomson considered 
it to be worth. The objections were sustained (Rec. pp. 


43-45). 

®n Objection byMh 
excepted (Rec. p. 47). 


[ai>te th^^ourt refused to per-- 


Thirteenth Exception. 


The witness further testified that the seal of the consulate 
was kept at the consulate and not allowed to go out; that 
he (witness) was at the consulate for about one year and 
had seen w.hat was done at the office; the vice-consul had 
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no office. Thereupon the following question was propounded 
to the witness: 

“ Now, state whether or not, under the general 
form and custom of the office, Mr. Cooksey certified 
the papers [referring to certificates as to signa¬ 
tures], “stating that the party who acknowledged 
was present when he was not present?” 

On objection by the defendants the court refused to per¬ 
mit the witness to answer the question and plaintiffs ex¬ 
cepted (Rec. p. 47). 

The witness farther testified that Mr. Thomson had made 
a former will just before being taken sick; that in the latter 
part of 1885 witness had this will in his possession and sent 
it to his father in America, who was one of the executors 
named in it; that Mr. Thomson had told witness just before 
being taken ill that he had made such will, and that wit¬ 
ness would find it among his papers if anything happened 
to him; that the will was afterward returned to Mr. Thom¬ 
son in England; that witness had made search for the will; 
had inquired of Mr. Cunningham’s relations in England 
and at the probate court in England, but could not find 
same. \ 

Counsel for plaintiffs then called upon defendants for the 
production of this will, on whose behalf counsel replied 
they had no idea of producing same. 

The witness further testified that the will was witnessed 
by two witnesses onl}^; that it left all the property to witness 
and his two brothers; that witness was a companion to Mr. 
Thomson; he did everything for witness, and wanted to 
educate him at a French school; it was his intention to 
send witness to school when he (Thomson) was taken sick; 
almost every place Mr. Thomson went witness went; he 
wanted witness, to take his name; witness was constantly 
associated with him, and never saw him use tobacco in any 
way; the witness and his brothers took, nothing under the 
new will. 
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William Thomsou Weir, sr., was then examined on behalf 
of plaintiffs and testified, in substance, that he had known 
William Thomson for twenty-five years; that he knew Will¬ 
iam Thomson’s mother; she was insane; that she was in 
witness’ house for ten or tw’'elve years; that witness’ wife 
and mother took care of her. The witness further stated 
that he had received |30,000 under said Thomson’s wdll 
from sales of real estate in New York City; that the former 
will of said William Thomson was in his (Thomson’s) hand¬ 
writing, and was attested by two witnesses onlj^; that he 
had seen and examined it, and that none of the devisees 
mentioned- in the last will w^'ere mentioned in the former; 
and that in said former will testator had made provision for 
bringing his remains to this country for burial in the family 
vault at Trenton, N. J., where the father, mother, and 
brothers were buried (Rec. pp. 48-49). 

Plaintiffs then gave in evidence in further rebuttal cer¬ 
tain documents from the Treasury Department, being certain 
accounts rendered between July, 1885, and June, 1886, 
showing that charges had been made in the consul’s office at 
Southampton for certificates to signatures of sundry persons 
and included in the receipts of said office. 

And thereupon, for the purpose of showing that the signa¬ 
ture to the said certificate of the said. John H. Cooksey was 
not intended to be that of a subscribing witness to the said 
alleged will, and for the further purpose of showing that the 
signature of testator did not appear on the first page of the in¬ 
strument on file in the Probate, Divorce, and Admiralty 
Division of said High Court of Justice, purporting to be the 
last will and testament of William Thomson, plaintiffs gave 
in evidence a certified copy, made in 1887, of said instru¬ 
ment (Rec. p. 49). 

A. B. Richardson, superintendent of the Government 
Hospital for the Insane, and a physician who had made a spe^ 
ciality of mental diseases, was then examined by plaintiffs 
in rebuttal. 
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A hypothetical case stating the peculiarities of behavior of 
said Thomson, as disclosed by the testimony, and his confine¬ 
ment in an insane asylum, was pnt to him and the witness 
Was asked for an opinion based on such case as to the per¬ 
manency of the mental disease of the subject, and in reply he 
answered that the symptoms stated had an element of de¬ 
mentia out of the ordinary character of acute mania, and 
that it would be impossible that there would not remain a 
certain amount of weakness of mind after the acute symp¬ 
toms had subsided; that the greater the age at time of these 
attacks the more extreme the degree of feebleness after the 
attack (E.ec. pp. 52-53). He was then asked for his opinion 
as to whether a person— 

“ that had been so confined and shown the violent 
symptoms as described and indicated would be more 
readily influenced after such symptoms had subsided 
than he would while they were on him.'’ 

The defendants objected to- any answer to the question, 
and the objection was sustained (Rec. p. 53). 

The plaintiffs then announced their case in rebuttal 
closed. 

The defendants then gave in evidence a deed from sundry 
heirs at law of William Thomson to the plaintiffs, convey¬ 
ing the real estate in controversy. 

Fourteenth, Fifteenth, Sixteenth, Seventeenth, and 

Eighteenth Exceptions. . 

The plaintiffs objected severally to the defendants’ second, 
third,'fourth, sixth, and seventh prayers; the objections were 
overruled and plaintiffs in each instance excepted (Rec. pp. 
56-58). 

Nineteenth Exception. 

. The court refused to grant the plair\tiffs’ fifth prayer, and 
in lieu thereof gave a prayer of that number, as set forth 
in the charge, by which said prayer as offered was modified, 
to which modification plaintiffs excepted (Rec. pp. 60-61). 
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Twentieth and Twenty-first Exceptions. 

The court refused to grant the plaintiffs’ sixth and eighth 
prayers, to which refusal the plaintiffs excepted in each 
instance. 

Twenty-second Exception. 

This exception is based upon the overruling by the court 
of that part of plaintiffs’ motion for a new trial, which is 
based on the misconduct of jurors and upon the fact devel¬ 
oped in the proceedings on said motion, that the jury did 
not consider and determine separately the issues men¬ 
tioned in plaintiffs’ first prayer, which had been granted by 
the court. 

« 

Assignment of Errors. 

1. The court erred in permitting the answer of Septimus 
Cooksey, a witness for defendants, to the final interrogatory 
propounded to him, to be read in evidence to the jury over 
plaintiffs’ objection (Rec. p. 16). 

2. The court erred in permitting the several questions 
and answers thereto, in the deposition of Robert Albion 
Pritchard, a witness for defendants, to be read in evidence 
to the jury over plaintiffs’ objection to each of them (Rec. 
pp. 18-19). 

3. The court erred in permitting the several ^questions 
and answers thereto, in the deposition of William Gee 
Parker, a witness for defendants, to be read in evidence to 
the jury over plaintiffs’ objection to each of them (Rec. pp. 
20 - 21 ). 

4. The court erred in permitting the several questions 
and answers thereto in the deposition of John Dalton Venn, 
a witness for the defendants, to be read in evidence to the 
jury over r plaintiffs’ objection to each of them (Rec. pp. 
21 - 22 ). 
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5. The court erred in permitting the several questions 
and answers thereto, in the deposition of Walter Maxwell 
Lyte, a witness for the defendants, to be read in evidence to 
the jury over plaintiffs’ objection to each of them (Rec. pp. 
22-23). 

6. The court erred in admitting in evidence over plain¬ 
tiffs’ objection the paper marked “J. D. V. 3,” purporting, 
to be a copy of an official certificate of John H. Cooksey, 
vice-consul. United States of America (Rec. pp. 23-24). 

7. The court erred in permitting the paper purporting to 
be a copy of the last will and testament of William Thomson 
to be read in evidence to the jury over plaintiffs’ objection* 
(Rec. pp. 24-25). 

8. The court erred in excluding from the consideration 
of the jury so much of the answer of Annie Lowman, a wit¬ 
ness for plaintiffs, to the 15th interrogator}’^ propounded to 

’ her in the commission, as stated that her reason for leaving 
her employment as housekeeper in the service of said 
William Thomson, in March, 1886 (just after the execution 
of the will of said Thomson), was that Dr. Scott, said Thom¬ 
son’s medical man, had said that it was not safe for her to 
continue in such service (Rec. p. 28). 

9. The court erred in excluding from the consideration 
of the jury so much of the answer of said Annie Lowman to 
the seventeenth interrogatory propounded to her, as stated 
that the mother of the witness would not let her go near 
said William Thomson (Rec. p. 28). 

. 10. The court erred in excluding from the consideration 
of the jury the answer of Fred Hiscock. a witness for plain¬ 
tiffs, to the thirty-fourth interrogatory propounded to him 
in the commission (Rec. pp. 30-31). 

■ 11. The court erred in excluding from the jury the testi¬ 
mony proffered by plaintiffs, through William A. P. Lane, 
an English lawyer, as to the requirements of the English 
law in regard to the admission of insane persons to asylums, 
and in that connection further erred in excluding from the 
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jury any testimony of said Lane as to said law being con¬ 
tained in the volume of the British statutes produced at 
the trial (Rec. pp. 31-35). 

- 12. The court erred in excluding from the consideration 
of the jury the copy of the application of James E. Cun¬ 
ningham, devisee and executor named in said will, for the 
admission of said Thomson to said insane asylum, and in 
excluding from the jury .the copies of the medical certifi¬ 
cates of Dr. Aitken and Dr. Scott in support of the same 
(Rec. pp. 40-41). 

13. The court erred in sustaining the objections of the 
defendants to the questions propounded to William-Thom¬ 
son Weir, jr., a witness produced for the plaintiffs, as to 
whether, under the custom of the consul’s office, John Henry 
Cooksey, vice-co-nsul, in certifying papers certified that the 
parties acknowledging the same were present when they 
were not so present (Rec. pp. 40-42). 

14. The court erred in granting defendants’second prayer 
over plaintiffs’ objection (Rec. p. 56). 

15. The court erred in granting defendants’ third prayer 
over plaintiffs’ objection (Rec. pp. 56-57). . 

16. The court erred in granting defendants’ fourth prayer 
over plaintiffs’ objection (Rec. pp. 56-57). 

17. The court erred in granting defendants’ sixth prayer 
over plaintiffs’ objection (Rec. p. 57). 

18. The court erred in granting defendants’ seventh prayer 
over plaintiffs’ objection (Rec. pp. 57-58). 

19. The court erred in refusing to instruct the jury as re¬ 
quested in plaintiffs’ fifth prayer ; that in considering the 
question of William Thomson’s mental capacity they should 
take into consideration said Thomson’s age and the insanity 
of his mother and uncle, and the age at which the latter 
were affected; and that the witnesses to the will apparently 
were strangers to the testator, and were not capable of judg¬ 
ing of his mental capacity as well as those who knew him, 
such as a friend or an intelligent servant who had known 
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him for years, and in modifying said prayer by excluding 
said request therefrom, as shown by the prayer numbered 
five in the charge (Rec. pp. 60, 72—3). . 

20. The court erred in refusing to grant plaintiffs^ sixth 
prayer (Rec. p. 61). 

2L The court erred in refusing to grant plaintiffs’ eighth 
prayer (Rec. p. 61). • 

22.. The court erred in refusing to set aside the verdict 
and to grant a new trial on one of the grounds.set forth in 
plaintiffs’ motion therefor, that of misconduct of jurors, and 
in holding, upon the proceedings had upon said motion, 
that while there was a conflict of evidence as;to irregularity 
in the jury room, there was no such misconduct on thepart^ 
of one or more of the jurors as would warrant the seUing. 
aside of the verdict (Rec. pp.. 73-130). . • , ; . . v 

, 23. The court.erred in not setting aside the verdict and^ 
granting a new trial upon the fact developed in the.pro^ 
ceedings had upon the motion therefor, that the jury did., 
not consider and determine separately the issues; subinitted. 
to them in plaintiffs’ first prayer which had been granted^ 
by the court (Rec. pp. 77-79). j 


ARGIJMBNT. . - 

The first assignment of error is based oivthe admission in 
evidence over plaintiffs’ objection'of the'answer of the wit¬ 
ness Cooksey to the last interrogatory (which Was general in 
its nature) propounded to him 'under the commission (Rec. 

P- 16)- _ ■ . . ' ■' = ^ 

I'he sanity of William Thomson, at the time of/the exe¬ 
cution of the alleged will on February 24, 1885, was one of 
the material issues involved, and- the. statements Tended to 
-prejudice the case of plaintiffs before the jury. 

They were clearly inadmissible’as evidence on the subject 
o’f the testator’s sanity and should have been excluded, A 

3948-4 . ■ ' 
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non-expert witness can give admissible evidence as to the 
sanity of another, only when it is based on pregnant circum¬ 
stances of which the witness has knowledge and as to which 
he has testified. The witness Cooksey failed to so qualify 
himself. 

The witness stated in response to.the interrogatory—- 

“ I recollect the occasion in the month of Februarv, 

t/ • 

1886, when Mr. Thomson came to my father’s about 
the will, and I say that as far as I could judge Mr. 
Thomson was perfectly sane and in good health” 
(Rec. p. 16); 

that is, he saw Mr. Thomson on the occasion mentioned and 
at that time, so far as” he could judge, Mr. Thomson was 
sane. He had no conversation with the latter; heard no con¬ 
versation between him and others; says nothing as to specific 
manifestations on his part of intelligence “in the way of con¬ 
duct, coherency in his remarks, or otherwise; from aught that 
appears, he saw the body of the man, but nothing more; 
such casual sight of the testator standing alone could en¬ 
lighten neither the witness nor the jury nor afford a basis for 
opinion or conclusion on the part of either of them. 

“ The mere opinion of a non-expert witness upon 
a question of sanity or insanity is at least of very un¬ 
certain value. When it is unaccompanied by a state¬ 
ment of facts, which would enable the trial court to- 
judge of its correctness, and the weight to he given 
to it, it should not be permitted to rise to the dignity 
of competent evidence in any case.” 

Moore vs. Sanford, 2 Kann. App. 250. 

In Welch vs. Sipe, 95 Ga. 765-6, the court said : 

“ If no foundation for an opinion is stated, then no 
standard is established by which the jury can judge 
of-its reasonableness, and there being no means by 
which the jury can tell whether it was reasonable or 
unreasonable, it should not be submitted for their 
consideration.” .Citing 111 U. S. 612 and 95 U. S. 
232. 






In Welch vs. Sipe the sanity of the testatrix was in 
issue, and it appeared by the testimony of witnesses, 
other than her mother, that the testatrix had lived with her 
mother all her life, a period of forty years, who, as the 
court said, “ doubtless had an admirable opportunity to 
form a correct estimate as to the mental conditioa of her 
daughter” (p. 7G4). 

The mother being examined as a witness, testified that 
she did not think that her daughter’s “ mental condition 
was right all the time,” and that she did not think that 
her daughter “was in her right mind ” when the latter 
made the will; but, like Cooksey, she gave no facts or cir¬ 
cumstances upon which the opinion was based. It was 
held that the evidence was properly excluded, the court 
saying (pp. 763-4): 

. “ We understand the rule to be that with respect 
to the opinions of non-expert witnesses, they are ad¬ 
missible in evidence when the question under con- 
sideration is one * f opinion, and wlieresuch witnesses 
state the facts ‘and circumstances upon which the 
opinions expressed by them in their testimony are 
predicated. 

“The probative value of all opinions is ultimately 
a matter which the jury must determine for itself ; 
but whether an opinion is so far supported by the 
actual existence of circumstances which lead to. its 
formation, or whether it is to be considered at all, 7s 
a question of law which the court must determine. A 
bare opinion of a non-expert witness, without detail¬ 
ing the circumstances and facts upon which it is 
predicated, if permitted to go to the jury would 
amount virtually to a substitution of the opinion of 
^ the witness for the opinion of the jury. . . Be- 

' fore the opinion of a non-expert witness can be con¬ 

sidered, it must appear not only that the witness 
had the opportunity of learning the facts upon which 
the opinion is predicated, but it must appear the 
opinion was in fact based upon the factsand circum¬ 
stances so ascertained, and not upon hare conjecture; 
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and in addition to this, it must appear that the wit¬ 
ness in the expression of the opinion speaks with 
reference to* the facts upon which it is predicated.” 

What has been said thus far in relation to Cooksey’s 
answer is based upon the assumption that he did give it as 
his “opinion” that the testator was sane, but that the 
opinion was based on insufficient grounds. Upon the read¬ 
ing of the answer it -becomes apparent, however, that he did 
not do so. Merely saying that he saw the man, and then 
stating that at the time of seeing him, so far as he could 
judge, the man was sane, is not the expression of an opinion 
that the man in fact was sane. The guarded nature of his 
answ’er indicates that the witness did not consider himself 
competent to express an opinion upon the question of sanity 
in fact, and that he purposely refrained from doing so. 
Whether what^the witness said be treated as an opinion, 
or merely as the semblance of one, it was. calculated to in¬ 
fluence the jury to the prejudice of plaintifls, and should 
have been excluded for this reason. • 

It should appear beyond doubt that error in admitting 
incompetent or immaterial evidence did not and could not 
have prejudiced the right of the party objecting. 

Boston and Albany E,. R. vs. O’Reilly, 158 U. S. 334. 

The answer should have been excluded for another rea¬ 
son. The specific interrogatories propounded to the witness 
relate solely to the matter of proving his father’s death, and 
that the signature to the official certificate on the margin of 
the alleged will was that of his father; they gave no intima¬ 
tion of any answer by the witness, or of any intention to 
elicit evidence from him, bearing upon the matter of tes¬ 
tator’s insanity. 

In Chinn vs. Taylor, 64 Tex. 386-7, a witness, in answer 
to a general interrogatefy requiring him to state “ any other 
.matter which might benefit either the plaintiff or defendant,” 
stated matter to which his attention had been called by no 
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direct interrogatory or cross-interogatory, and also stated 
other matter “ vital” to the plainliflF’s case, to which his at¬ 
tention had been called by no interrogatory, and the evi¬ 
dence was held to have been properly excluded in the court' 
below. 

See also— 

Stepp vs. Nat. Association, 37 S. Car. 419. 

Smith vs. Ellison, 6 Colo. App. 207. 

The Second Assignment. 

The second assignment of error is based upon the excep¬ 
tions severally taken to the overruling of the objections made 
by plaintiffs, before the commission issued, to each of the 
interrogatories to be propounded to Robert Albion Pritchard 
and to his answers thereto (Rec. pp. 18-19). 

It is apparent on the face of the questions, and the fact 
is empliasized by the answers of the witness, that his ex¬ 
amination was addressed to the proving by him of records 
of an office, a ‘^probate registry,” in which he was employed; 
and that according to such records the last will and testa¬ 
ment of a William Thomson was a part thereof, and that 
the same had been admitted to probate and was of record 
there. The witness does not pretend to have any personal 
knowledge of the execution by said Thomson of such wull, 
or of any fact or circumstance connected therewith, except 
what he learned from such records. 

The question was asked and allowed whether, on the last 
page of said will, there was “any other certificate” (there 
being no previous mention of a certificate of any kind); 
-and, if so, he was required to state the contents thereof; and 
his reply was admitted in evidence, that there was such cer¬ 
tificate—' 

“a true copy of which is photographed and annexed 
to the declaration and notarial certificate of Mr. Venn, 
which is now produced before me;” 
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and he then gives the language of the Cooksey certificate, 
whether from memory or from the notarial certificate of Mr. 
Venn does not appear. The witness had the benefit of this 
“notarial certificate of Mr. Venn” in giving his testimony, 
and what he said about it and what he said it showed went 
to the jury; but the notarial certificate itself did not go to 
the jury. 

The length to which tlie witness went in this connection 
in assuming and stating facts bearing upon the execution of 
the will, a matter he knew nothing about, will appear from 
the following extract from his testimony: 

“I have looked at a paper marked ‘J. D. V. 1’ 
(not J. D. V. 3, as is stated in this interrogatory), 
purporting to be a photograph of certificate of John 
Henry Cooksey, vice-consul of the United States; and 
I say that the original of such photograph appears 
written on the second, which is the last, page of the 
original will executed by William Thomson, and 
bearing the date of February 25, 1886; and which 
will was made by William Thomson, and attested by 
Walter K Lomer, solicitor,Soutliarnpton, Hampshire, 
England, and Richard Roope Linthorne, his articled 
clerk; and I say that tlie original does appear exactly 
as it is described on said Exhibit ‘J. D. V. 1’” (Rec. 
pp. 18-19). 

He further states (answer to final interrogatory): 

“That he knew that the original will of William 
Thomson has been duly proved in form of law, and 
the probate of it would be accepted as evidence in 
all courts of justice in this country” (Rec, p. 19). 

The witness is requested in one of the interrogatories to 
look at a paper marked “J. D. V. 2,” which it is stated “pur¬ 
ports to be a certified copy of the last will and. testament of 
William Thomson,” and he is asked to state “what said 
paper is,” and in reply he states that he has looked at it, 
and then he adds, “and I say that the paper is what it pur¬ 
ports to be, a certified copy of the last will and testament of 
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William Thomson,’^ but by whom certified or by what 
authority does not appear; he further says that he has com¬ 
pared the paper “ J. D. V. 2’’ with the original will of said 
Thomson and that it is “correct, word for word,” with it. 

The paper as to which the witness so testifies, viz, “J. D. 
V. 2,” was not in evidence before the jury. The record dis¬ 
closes that all the evidence on the part of the defendants is 
contained in it, and the paper in question, “ J. D. V. 2,” 
nowhere appears in it. 

That the testimony of this witness was incompetent and in¬ 
admissible (except as to the mere fact that a paper purporting 
to be the last will and testament of William Thomson was 
in the office with which he was connected), and tended 
greatly to prejudice the case of the plaintiffs before the jury, 
is obvious. 

Under the law of the District at the time of the execution 
of the will (1886) and of the death of the testator (in 1887), 
the fact of probate and record in England was immaterial. 
Even if a duly certified copy of such probate had been 
ofiered in evidence, and it had shown an instrument exe¬ 
cuted apparently so as to pass land in the District of Colum¬ 
bia, such certified copy would have been inadmissible in 
evidence. 

Robinson vs. Pickrell, 109 U. S. 608. 

This position is not affected b}?’ the act of Congress of 
July 9, 1898 (25 Stat. 246). 

Campbell vs. Porter, 162 U. S. 478. 

The suit in the case at bar was instituted in 1899 and is 
not affected by the code. 

Hence, as said by the court in Robinson vs. Pickrell, p. 
112, proof of a devise of land in the District in ejectment— 

“ must be made by production of the will in court 
and evidence of its execution by the subscribing 
witnesses; or if the will be lost or can not be pro¬ 
duced, the, proof must be made .by secondary evi¬ 
dence of its execution and contents.” 
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The testimony of the witness was competent to neither 
of these requisites, and necessarily tended to confuse and' 
mislead the jury to the prejudice of the rights of plaintiffs. 

The photograph in regard to which the witness testified 
and which he calls “J. D. V. 1” is identified by him as 
annexed to the notarial certificate of Mr. Venn in regard 
-thereto, and this notarial certificate appears to have been 
itself marked “ J. D. V. 1,” but neither the photograph nor 
the notarial certificate was in evidence. 

. If both the photograph and the notarial certificate of Mr. 
Venn, and also the alleged copy of the will referred to as 
“ J. D. V. 2 ” had been in evidence, even then, in the ab¬ 
sence of proof that the original will could not be produced, 
the evidence of the witness as to the contents of a part of it 
or the whole of it would have been inadmissible. 

For all purposes of the case the alleged will, with its at¬ 
testation, constitutes a mere private writing, and is to be. 
dealt with as such. The instrument itself should have been, 
produced and its execution proved by the subscribing wit¬ 
nesses, of whom it is not pretended that Mr. Pritchard is. 
one. If not produced, there should have been a satisfactory , 
showing of inability to produce it before parol evidence of 
its contents, in whole or in part, could properly be admitted., 

The proceedings of foreign depositories or judicatories 
with respect to it w'ere immaterial, and such proceedings 
were not competent evidence. 

Robinson vs. Pickrell, 109 U. S. G08, 612. 

“To introduce into a cause a copy of any paper, 
the truth of that copy must be established and satis-' 
factory reasons for the non-production of the original 
must be shown.” 

> j . 1 *. 

Smith vs. Carrington, 4 Cr. 70. 

Clifton-ya. United States, 4 How; 242. ; 

If the law of England interposed an impediment to the 
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production of the original will the fact should have been 
proved. 

/‘No court is to be charged with knowledge of 
foreign laws; but they are well understood to be facts 
which must, like other facts, be proved before they 
can be received in a court of justice.” 

Hanley vs. Donoghue, 116 U. S. 1, 4. 

Third Assignment. 

This assignment is based in like manner upon the over¬ 
ruling of plaintiffs’ objections made before the commission 
issued to each of the interrogatories to be propounded to 
William Gee Parker, and to the overruling of plaintiffs’, 
objections made to each of the answers of the witness to the 
same (Rec. pp. 19-20, brief). 

The questions to and answers of the witness are addressed 
to proving that a will of William Thomson was brought to 
his studio and that he photographed a certificate appearing 
in the margin of same, and that the photograph “annexed 
to the notarial certificate of Mr. Venn” now produced to 
him by the commissioner, and marked ‘J. D. V. 1’ is a fac¬ 
simile of the certificate.” The photograph in regard to 
which the witness testified and which he calls “ J. D. V. 1 ” 
is identified bv him as attached to a notarial certificate of 

t/ 

Mr. Venn, which is “ J. D. V. 1” and so marked, as stated 
by the witness, and neither the photograph nor the notarial 
certificate of Mr. Venn was in evidence. If the notarial cer¬ 
tificate of Mr. Venn, “J. D. V. 1,” and the photograph 
annexed thereto had been in evidence, in the absence of 
proof that the original will could not be produced, the evi¬ 
dence of the witness as to the alleged part of it or even as 
to the whole of it was inadmissible. 

See the authorities cited in the discussion of the second 
assignment. The matter will be further considered under 
the seventh assignment of error in relation to the admissi¬ 
bility of the paper purporting to be a copy of the wilL 

3948—5 
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Fourth Assignment. 

This assignment is based’ in like manner upon the over¬ 
ruling of the plaintiffs’ objections, made before the commis¬ 
sion issued, to each of the interrogatories to be propounded 
to the witness John Dalton Venn and to the overruling of 
the plaintiffs’ objections made to each of the answers of the 
witness to the same (Rec. p. 21). 

The testimony of this witness relates to the photograph in 
regard to which the witness William Gee Parker testified, 
and he refers to his (the witness’) notarial certificate said to 
have been marked “ J. D. V. 1” (Rec. pp. 21-22), as his 
“ notarial certificate marked Exhibit A, which is annexed to 
these interrogatories,” and which he says was granted by 
him on April 23, 1900, under his “ notarial seal and signa¬ 
ture,” which he says sets out all that he knows— 

“ in connection with the photograph and the will of 
the said William Thomson, and also the certificate 
in the margin of the said will, and I confirm the 
same in every particular.” 

As has already been stated, neither this notarial certificate 
nor the photograph ‘‘J. D. V. 1 ” was in evidence. 

The whole deposition was irrelevant and incompetent and 
should have been excluded. 

• 

Fifth Assignment. 

This assignment is based in like manner upon the over¬ 
ruling of plaintiffs’ objections made before the commission 
issued to each of the interrogatories to be propounded to 
the witness Walter Maxwell Lyte, and to the overruling of 
the plaintiffs’ objections made to each of the answers of the 
witness to the same (Rec. p. 22). 

The witness, a clerk in the “ probate registry,” testified 
that he had in his office “ a paper probated as the last will 
and testament of William Thomson;” that acting on in- 
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structions frora “ the record keeper of the probate registr}-,” 
witness took the original will to the studio of Parker, where 
a certificate in the margin was photographed by Parker 
(Rec. pp. 22, 23). And he identifies the photograph “ J. D. 
V. 1” as the photograph to which he refers, and it is evi¬ 
dently that “ annexed to the notarial certificate of Mr. Venn ” 
referred to. by Parker (Rec. pp. 22, 23), and by Venn (Rec. 

pp. 21-22). 

The photograph referred to was not in evidence, nor was 
it properly admissible in evidence under the authorities 
cited in the discussion of the second assignment, and the 
whole deposition was clearly irrelevant and immaterial. 

Sixth Assignment. 

This assignment is based upon the overruling of plaintiffs’ 
objection to the admission in evidence of the paper “J. D. V.3’ 
certified b}^ “A. Musgrave, register,” purporting to be a 
“ copy of a certificate written on the second page of the 
original will of William Thomson, deceased, proved in this 
registry” but which forms no part of the prohate thereof 
(Rec. p. 23). 

If the paper had formed part of the “probate ” of the will, 
the certificate of such probate would have been inadmissible 
under Robinson vs. Pickrell, supra, and other authorities 
cited in the discussion of the second assignment, but, form¬ 
ing no part of the probate, what the registry shows is simply 
his volunteer statement, not under oath, as to the contents 
of a written paper, and it should have been excluded in 
either view. 

Seventh Assignment. 

This assignment is based.upon the overruling of plaintiffs’ 
objection to the admission in evidence of a paper described 
in defendants’ offer of the same in evidence as a— 

“ paper purporting to be a copy of the will of William 
Thomson, jr., late United States consul at Southamp¬ 
ton, England” (Rec. p, 26). 
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No Proof of Contents of Either Duplicate. 

“ J. C. Hannew, register,” certifies that the paper is a copy 
of the original will ‘‘deposited in this registry.” 

’ What the place of deposit is and what the authority of 
Mr. Hannew to make the certificate is does not appear. This 
is immaterial, perhaps, as the offer of defendants is of a 
paper purporting to be a copy of the will” only, and does 
not extend in terms to Hannew’s certificate; but whether 
the offer included the certificate or not, the paper was 
admissible evidence for no purpose in any aspect of the case. 

Furthermore, it appears from the answers of Lomer, a 
witness for defendants, to cross-interrogatories (Rec. p. 10), 
and the answers of Linthorne, another witness for defend¬ 
ants, to cross-interrogatories (Rec. p. 14), and who were the 
only witnesses on the part of defendants to the execution of 
the will, that the instrument was executed in duplicate and 
that both papers were given to Thomson. Even if one of 
them had been duly proved, which it was not, it was incum¬ 
bent on defendants to produce the other or account for its 
non-product! on. 

The original will only was competent if it could be pro¬ 
duced; the paper admitted was not a sworn copy, which 
would have been admissible upon satisfactory proof of the 
existence of the original and duplicate, and that such origi¬ 
nal and duplicate could not be produced. The paper sp 
admitted did not of itself alone prove the existence of such 
original will, or that it was a copy of such original, and 
Hannew’s certificate, a mere volunteer statement, was not 
evidence of either fact. 

The giving of this paper in evidence is the only attempt 
made by the defendants to prove the contents of a will of 
said Thompson, and the paper so admitted is not referred 
to, connected with, or identified by any other testimony ad¬ 
duced on the part of the defendants, and was therefore inad¬ 
missible. 

1 Thompson on Trials, sec. 825. . < 
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It follows that even if the execution and existence of a 
will by said Thomson had been established by the defend¬ 
ants, there must be a new trial because there is rio proof of 
its contents. 

As to the necessity of either producing the original will 
or of accounting for its non-production as a foundation for 
secondary evidence of its contents, see 1 Wh. Ev., sec. 60, 
where it is said: 

‘•But whether the document whose contents are 
in controversy be one which a statute requires to 
be in writing; or whether it be a contract put in writ¬ 
ing b}^ consent of parties; or whether belonging to 
neither of these classes, it be one whose meaning it 
is important for the purposes of justice accurately to 
collect—the policy of the law, independent of other 
reasons, requires that its original, if practicable, 
should be produced.” 

1 Wh, Ev. (2d ed.), sec. 60. 

And see in addition to the authorities cited in discussion 
under Second Assignment— 

Riggs vs. Taylor, 9 Wh. 483. 

Simpson vs. Dali, 70 U. S. 460. 

Wood vs. Cullen Co., 13 Minn. 396. 

Owen vs. Hull, 9 Pet .(d 0^ 

Weathered vs. Baskerville, 11 How. 357. 

And, as to the like necessity for the production also of 
the duplicate will, or of accounting for its non-production 
as a foundation for secondarv evidence of its contents, see 

ft/ y 

1 Wh, Ev,, 74, where it is said : 

■ “When, however, solernn instruments are executed 

in duplicates or triplicates, all must be accounted for, 
so it has been intimated, when each has been exe¬ 
cuted by all the parties. Each is primary in respect 
to the other, and hence comes the conclusiori that no 
one can exclude the other, and that one should not 
be received in the absence of the other, unless such - 
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absence should by some proof, however faint, be 
explained. 

“ It is undoubtedly true that where two testamen¬ 
tary papers are executed at the same time with-the 
formalities required by law, they must be taken to¬ 
gether to constitute the will of the testator . . . and 
both constitute, when read together, the will of the 
testator, as if all the provisions of both were con¬ 
tained in one instrument.” 

Crossman vs. Crossman, 95 N. Y. 149. 

“The proponents of either duplicate can un¬ 
doubtedly be required to produce the other, so that 
both may be before the court for inspection, that it 
may be seen whether they are precisely alike, or 
whether there has been any revocation.” Ibid. 150. 

“If there be duplicate originals of a deed, all 
must be accounted for before secondary evidence can 
be given of any one.” 

1 Taylor Ev., p. 366. 

9 

See, also— 

29 A. and E. E. of Law, 292, and authorities there 

cited. 

Alleged Will not Attested by Three Witnesses. 

It may be added that, even if the paper so permitted to 
be read in evidence had been duly proved as a copy of the 
last will and testament of William Thomson, it was not 
attested by three witnesses, and was, therefore, insufficient to 
pass real estate in the District. 

It is obvious from the face of the paper that as executed 
on February 24, 1886, there were but two subscribing wit¬ 
nesses to it, viz, Lomer and Linthorne. The attestation 
clause subscribed by them is full, formal, and complete, and 
contemplated only two subscribers, as is conclusively shown 
by the word “both” appearing in it. 

It is also evident from the fact that Lomer, who prepared 
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the will, w^as an English lawyer, and from the fact that but 

two witnesses were required by the law of England (both to, 

be present and to sign at the time of execution) to a valid 

will of personal or real estate. That more than two were 

not contemplated is further conclusively shown'by the 

testimonv of said Lomer and Linthorne. 

«/ 

Loiner testified, in response to cross-interrogatories, that 
he and Linthorne signed the will as witnesses on February 
24, 1886 (Rec. p. 9); and (Rec. p. 11) that after the signing 
of the papers, that is, the will in duplicate— 

“he took his will and duplicate away with him, first 
giving me a receipt for them, and he then stated that 
he would attend before the consul general in London 
and obtain the requisite certificate and not trouble his 
vice-consul (Mr. Cooksey) in the matter; but the 
next day he called and stated to me that he did not 
know when he would be in London again, and there¬ 
fore had seen Mr. Cooksey and arranged with him 
to get the certificate, and he then handed me his 
will :n duplicate to have the form of the certificate 
engrossed thereon, which was then done, and his 
will in duplicate returned to him.” 

From this it appears that it was the procurement of an 
oflficial certificate, the doing of an official act, only supposed 
to be desirable in connection with the will, which was con-' 
templated by Thomson, and by Lomer, who prepared the 
will, and not the procuring of an additional subscribing 
witness thereto, but intended by them as a separate and 
distinct act wholly independent of the attestation. 

This is still further evident from the form of certificate 
wffiich was written on the margin by Lomer, who also wrote 
the attestation clause, and which, if intended as aii attesta¬ 
tion, would have been prepared in the full and complete 
form of the attestation of himself and Linthorne; and from 
the fact that it was executed by Cooksey in his official char¬ 
acter and that to it he appended the seal of the consulate; 

As it was not, therefore, in the contemplation of either the 
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testator or of Cooksey that such act of the latter was to be 
that of a subscribing witness, the animus attestandi was lack¬ 
ing, and there was in the case no evidence from which a pre¬ 
sumption to the contrary could be drawn; the evidence was, 
as has been shown, to another and different intent. 

The certificate was apparently admitted by the court upon 
proof of Cooksey’s signature, that from its mere presence 
in the margin of the will the jury might indulge the pre¬ 
sumption that he signed as a subscribing witness; but this 
presumption was conclusively rebutted, as has been showii' 
by the nature of the certificate itself and by the other proof 
in that regard adduced by defendants. 

Under such circumstances, and in the utter absence of 
any proof tending to show directly or by inference that the 
act was done in the character of a subscribing witness, the 
certificate should have been excluded. 

Clarke vs. Turton, 11 Vesey, jr., 240, is directly in point. 
In that case, which was a bill in equity to establish a will. 
Sir William Grant, the master of the rolls, said: 

“ Another objection was taken to the execution of 
the will; that the third signature was that of the 
vice-consul, the will being executed abroad, and the 
attestation of some such public officer is considere d 
necessary to the validity of the act; that the attesta¬ 
tion in this instance was a memorandum by the 
vice-consul to operate as a certificate, a separate act 
in his public character and sealed with his official 
seal, and therefore it could not be said he subscribed 
as a witness.” 

No Fact Proved in the Case to Justify a Presumption that Cooksey 

was a Subscribing Witness. 

Giving to Cooksey’s act the import of that of a subscribing 
witness to. the will necessitates an indulgence in two 
inferences: 

First. That he was such witness. 

Second. That he did what the law required of such a 
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witness, namely, that he signed the certificate in the pres¬ 
ence of Thomson, which would not be required of him in 
making an official certificate. 

The evidence discloses no fact upon which these inferences 
could be based. 

A presumption as defined in works on evidence is— 

“an inference as to the existence of a fact, not actu¬ 
ally known, arising from its usual connection with 
another which is known,” 

and it must be based upon a fact and not upon an inference, 
or upon another presumption. 

“Presumptions can stand only whilst they are 
compatible with the conduct of. those to whom it 
may be sought to apply them; and must still more 
give way when in conflict with ,clear, distinct, and 
convincing proof.’’ 

Fresh vs. Gilson et al., 16 Pet., U. S. 327. 

“Wherever circumstantial evidence is relied upon 
to prove a fact, the circumstances must be proved and 
not themselves presumed.” 

Starkie on Ev., 80. 

United States vs. Poss, 92 U. S. 281. 

The court below having thus improperly left the matter 
to the jury of drawing such presumption from the mere fact 
of Cooksey’s name so appearing, the jury-were left to draw 
a further presumption upon this one, namely, that the sig- 
nature of Cooksey was appended in the presence of the 
testator. 

Upon the subject, generally, of the requisites to the valid 
execution of a will and presumptions in that connection, the 
attention of the court is called to the following authorities. 

Chase vs. Kittredge, 11 Allen, 49: 

In this case Mr. Justice Gray, late of the Supreme Court 
of the United States, after reviewing the authorities, both 
English and American, and among them. Penels vs. 

3948-6 ' . 
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Weyant, 2 Har. 501, on the question of presumption in 
determiniug whether or not the signature of the testator was 
appended ‘to the will prior to the signing by the witnesses,, 
said: 

“The Court of Queen’s Bench in Roberts vs. Phil¬ 
lips, 4 El. & Bb, 450, held that the subscription of 
the witnesses need not be below the signature of the 
testator or the end of the will. And there is an early 
rule of Lord Chief Justice J'revor to the same eflPect. 
Peake vs. Ougly, Com. R. 197. But in each of those 
cases there was direct or circumstantial evidence that 
the names of the witnesses were signed after the tes¬ 
tator’s signature and in his presence. There is no in¬ 
timation by the court that any presumption of valid 
execution would arise even after the death of the 
witnesses from subscription so placed, and Lord 
Campbell, who delivered the opinion of the court in 
Rpberts vs. Phillips, afterwards concurred in the 
judgment of the House of Lords in Hindmarsh vs. 
Charlton, above cited.” 

The decree of the probate court was reversed, the court 
holding that the will could not be admitted to probate for 
want of proper execution. 

• In the case of Penel’s Lessee vs. Weycjnt, 2d Har. (Pel.) 
506, the court said: , ' ' 

“ Now, by the law of Pennsylvania there was no 
necessity that the witnesses should subscribe the will 
in the presence of the testator, which our law makes 
necessary, nor is there any reasonable ground in this 
particular case to infer that' the parties had any refer¬ 
ence to the Delaware law at the execution.” 

And further (p. 507): 

“In the present case we see nothing which would 
justify the jury to find that these witnesses did sign 
in the presence of the testator and from which to infer 
a proper execution of the will.” 
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Schouler on Wills, sec.'348, foot of page 384 : 

“In no case will the presumption of compliance 
with the statutory formalities arise unless the will 
appears on its face to have been duly executed.” 

Jarman Wills, sec. 86 : ' 

“ In no case will the presumption of compliance 
with the statutory requirements be made unless the 
will appears on its face to have been duly executed.” 

Boone vs. Lewis, 103 N. C. 40: 

“Whereone signs his name on a will in the place 
, where th^ subscribing witnesses usually sign, there 
is a presumption that He signed as subscribing wit¬ 
ness, but the contrary may be shown.” ' 

In that case it was held that the third name was hot that 
of a subscribing witness. \ ... 

; Peake vs. Jenkins, 80 Va. 293: 

In'this case the instrument was propounded as‘the will 
of J. and wholly written by H.j being signed J.«by H., and 
is attested by witness L. L. being dead, the instrument is 
probated on the testimony of H., as a subscribing witness. 
Held, the instrument was not attested'pursuant to the stat¬ 
ute. H. did not subscribe as a witness and.could not attest 
the will. 

Monday vs. Monday, 15 N. J., Equity, 293: * 

“The attestation clause, with the signature of tlie 
witnesses, is prima facie evidence of the facts stated 
‘ in it. It may be overcome by the witnesses them¬ 
selves, or by other witnesses, or by facts and circum¬ 
stances irreconcilable with it.” 

V - • f • . - » : 

Hollenbeck VS. Fleming, 6 Hill; 304 : - 

“The subscribing witness is one who was present 
when the instrument was executed, and who at 4he 
r. .time ,subscribed his.name/ to it as a witness of the 

execution. (Henry vs. Bishop, 2 Wend. 575.) H p 
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need not be present at the moment of the execu¬ 
tion. If he is called by the parties immediately 
afterward and told that it is the deed or agreement, 
and is requested by the parties to subscribe his name 
as a witness, that will be enough. The execution by 
the parties, and the subscribing by the witnesses, are 
then considered as part of the same transaction.” 
(Citing authorities.) “But, although the witness was 
present at the execution, if he did not subscribe the 
instrument at the time, but did afterward without 
the request of the parties, he is not a good attesting 
witness.” 

In Goods of Sharman, 1 P. and D., 662. 

In this case the court sav: 

«/ 

“When a testator has signed his name in the pres¬ 
ence of two witnesses, and at his request they attest 
his signature, the execution is complete; and if a 
third person afterward adds his name, the court will 
not come to the conclusion, without cogent evidence, 
that that third person signed as an attesting witness.” 

In the Goods of Wilson, 1 P. and D. 269 : 

In this case, in speaking of a case where one witness signed 
at the bottom of a page after the word “ witness,” and the 
other names were found at the top of the next page under- 
the following words, viz, “a cottage situated on George 
street in the parish of E., in the county of York,” the court 
said: 

“A testamentary paper is not entitled to probate un¬ 
less the court is satisfied that the names of the alleged 
witnesses were subscribed on it for the purpose of 
attesting the testator’s signature.” 

Dunn vs. Dunn, 1 P. and D. 277: 

In this case it appeared on the face of the will that the 
signatures of the witnesses were afiSxed to it (one of the sig¬ 
natures having the word “executor” before it) beneath 
the original attestation clause. Signature held not to be 
that of a subscribing witness. 
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And in the case of Tieroy^S Brad., N.Y., 227, where a person 
signed, intending to sign for another person, which person 
afterward signed himself, though there were two names, viz, 
father and son, appearing as witnesses to the will, the court 
refused probate, holding that the will had only one witness. 

And in the Goods of Eyon, 3 L. R. P. and D. 92, the de¬ 
ceased executed his will in the presence of the witnesses, one 
of whom also made a mark in the attestation of the signa¬ 
ture of the deceased; the second witness then wrote the 
names of the deceased and the witnesses opposite their re¬ 
spective marks, and also the word “ witness,” but he did not 
sign his own name. Held, that he did not by anj^ word he 
wrote attest the signature of the deceased, and that the exe¬ 
cution was invalid. 

See, also— 

Hindmarsh vs. Carleton, 8 House of Lords, 160. 

In the case of Patterson vs. Ransome, 55 Ind. 402, the 
court said: 

“The witnesses are regarded in the law as persous 
thrown around the testator in order that no fraud 
may be practiced upon him in execution of the will, 
and to judge of his capacity. By our law, as we have 
seen, witnesses are required to attest and subscribe 
the will. It is their province to judge the mental 
soundness of the testator, and they are required in 
order that no fraud be practiced upon him; and this 
statute contemplates that both shall witness and 
attest at the same time as one and the same trans¬ 
action. Separate as these transactions were, both in 
time and place, each of the witnesses knew nothing 
of what transpired at the time of the other; therefore 
the will was hot properly executed.” 

McDonald vs. Needham, 61 Texas, 264: 

In this case the court held that an officer taking an 
acknowledgment is not a subscribing witness. 

See, also— 

Chaffery vs. Baptist Mission, 10 Paige, 91. 
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^ Mghth A ssignment. 

The eighth assignment of error is based upon the striking 
out by the court, over plaintiffs’ objection (8th exception), 
of so much of the answer of Annie Lowman (Thomson’^ 
housekeeper) as gave as her reason fpr leaving Thomson’s 
emplo 3 nnent in March, 1886, the facffthat Dr. Scott, his 
medical man, said ‘‘it was not safe for her to stop there.” 

The will is said to have been executed in February, 1886, 
and in the following month, a.nd while Thomson was outof 
the asylum on probation and in charge of Dr. Scott and 
another attendant, the witness is informed by the medical 
attendant. Dr. Scott, that it was not safe for her to continue 
in her employment, and for this reason she left. 

The relation which Dr. Scott bore to Mr. Thomson was 
one of authority; the fact was one. peculiarly within his 
knowledge and* was one in respect of which it was his pro¬ 
fessional duty to speak, and it became her duty to act upon 
the* statement. 

Such a statement coming from one so employed about the 
house, in an ordinary capacity' evpn;'would have been ad¬ 
missible as part of the res gestae oi a situation which in¬ 
volved the sanity of Thomson. 

Am. and E. E. of Law, vol. 22, p. 802, duty of physi¬ 
cians, etc. 

Beck vs. German Clients, 78 Iowa, 696. 

Carpenter ?;s.'Blake, 75 N. Y. 12. 

The res gestse is not limited to a particular moment, but 
depends upon the circumstances of each case, and in the 
present case covered the period, at least, which elapsed from 
Thomson’s commitment to the asylum on December 15, 
1885, until his final discharge on June 1, 1886. 

Ninth. Assignment. 

This assignment is based upon the exclusion over plain¬ 
tiffs’ objection of so much of the answer of said Annie Low- 
man to the “17th” interrogatory propounded to her as 







stated that her mother would not “let her go near” said 
Thomson after the execution of the alleged will (Bee. p. 28). 

The mother, was also an inmate of the house, and the an¬ 
swer was admissible under the doctrine oi tesgkise.r 

Tenth Assignment. 

This assignment is based upon the exclusion over plain¬ 
tiffs’ objections of- the answers of Hiscock, a witness for 
plaintiffs, to the 24th interrogatory propounded to him: 
under the commission. In response to the question, who 
had charge of Mr. Thomson’s affairs after he was sick,” the 
witness answered: 

“ I telegraphed to the old lady Thomson against 
Mr. Thomson’s wishes,” (he?) “saying that the wolves 
will be here in time” (Bee. pp. 30-31). 

This remark of the testator, made before he was taken'to 
the asylum and a short time before the execution by him of 
the alleged will, indicated his feelings towards his English 
relatives, who subsequently appear in the will as-benefici¬ 
aries in the main of his estate. Standing alone, no reason is 
apparent why it was not a competent fact for the jury to 
consider as bearing upon the questions of mental sdundness 
and undue influence at the time the will was executed; 
especially w^as it signifleant and important, in view of the 
further fact disclosed by the testimony, that said Thomson 
had .previously executed a will, all in his own handwriting, 
in which his English relatives, who are the principal bene¬ 
ficiaries under, the will in question, were not mentioned. 

In Throckmorton vs. Holt, 180 U. S., the Supreme Court 
held that declarations of the testator not part of the res gestss 
were. inadmissible upon the issue of forgery or revocation of 
the will, saying, among other things, p. 573 : t 

“Although in some cases the remark is made that 
declarations are admissible which tend to sliow the 
state of the. affections of the deceased as a inental 

condition, yet they are generally stated in cases 
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the mental capaqity of the deceased is the subject of 
the inquiry, and- in those ca'ses his declarations on 
that subject are just as likely to aid in answering the 
question as to mental Capacity as those upon any 
other subject.” 

Eleventh Assignment. 

This assignment is based upon the exclusion of evidence 
proffered by plaintiffs througli Lane, an English lawyer, as 
to the requirements of the law of England in regard to the 
admission of insane persons to asylums and in refusing to 
permit said Lane to testify that the volume of British stat¬ 
utes produced at the trial contained such law (Rec. 81-35). 

Prom the statute, which is general in its nature as appl^^- 
ing to all insane asylums, both public and private, it appears 
that certificates as to insane condition of patients from medi¬ 
cal men, based upon personal examination and inquiry, are 
made a prerequisite to the admission of such patients to 
such asylums, and that a failure to observe such rules are 
made a punishable offense. In addition to such certificates 
an application for such admission is required from a relative. 

“ No court is to be charged with the knowledge of 
foreign laws; but they are well understood to be 
facts, which must, like other facts, be proved, before 
they can be received in a court of justice.” 

Hanley vs. O’Donoghue, 116 U. S. 1, 4. 

“ A volume of foreign statutes when authenticated by an 
oath of a competent' person is admissible.” 

Jones vs. Moffat, 5 S. & R. 523. 

Watson vs. Walker, 23 N. H. 471. 

“It appears to have been at one time considered 
that although an unwritten law might be proved by 
witnesses professing competent professional skill, yet 
the written law of a foreign State ought to be proved 
by a copy of the law properly authenticated. But 
the doctrine has been expressly overruled and it has 
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now been decided in the House of Lords that foreign 
law must in every case be proved by a witness who 
is skilled in the subject, though he may refer to 
foreign law books to correct or to confirm his opin¬ 
ion ; the law itself can not be taken from any book.” 

2 Ph. Ev. (C. & H. Notes), 361. 

Twelfth Assignment. 

It WBS the intention of the plaintifFs to follow up the Jaw 
by proof of the certificates of physicians Aitken and Scott 
and of Cunningham, made in the performance of a statutory 
duty. When the certificates and application were offered in 
evidence by plaintiffs they were excluded by the court over 
plaintiffs’ objection; this exclusion is the basis of plain¬ 
tiffs’ twelfth assignment. Dr. Manning testified that Cun¬ 
ningham procured the admission of Thomson to the asylum; 
the certificates of Drs. Scott and Aitken accompanied his ap¬ 
plication ; he knew the statements as to Thomson’s mental 
condition made in them and adopted such statements, which^ 
indicated a thoroughly impaired mental condition of Thom¬ 
son on December 15, 1885. He states in his application un¬ 
der date of December 12, 1885, that Thomson is a person of 
unsound mind ; that the duration of his existing attack had' 
been two or three months, etc, (Rec. p, 40). 

The mental infirmity of Thomson had existed for the- 
period of three months previously; yet, with an immediate- 
previous history of five months of utter incapacity on the 
part of Thomson, as Cunningham knew, he and members 
of his family appear as principal objects of Thomson’s 
bounty under a will of February 21, 1886. 

These facts certainly had a bearing upon tlie question of 
undue influence on his part in obtaining the execution of 
such will, and should have been submitted to the jury upon 
the issue of undue influence. 

Furthermore, as facts bearing upon the, mental condition 
of Thomson at the time of the execution of the will, they 

3918—7 
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would seem to be clearly witbiu tbe Ves gestse. The' certifi¬ 
cates were not volunteer statements, but were made under 
the compulsion of the statute. The proceedings did not be¬ 
come less part of the res gestse because required by the statute; 
the fact that they were required by the statute more 
emphatically made them so. 

The case of Ormsby vs. Webb, 134 U. S. 65, by which the 
court belovr was ihfiuenced, deals with a different situation, 
and has no bearing upon the question. 

In that case one of the issues was undue influence on the' 
part of Harriet C. Stewart, a specific and residuary legatee 
under the will. The trial court refused to admit the evidence 
of a witness for caveators to the effect that, after the executiou 
of the will, said Harriet Stewart, in response to a question 
as to why certain parties had been left something under a 
former will and excluded in the last one, said “that they 
tried to prejudice the admiral (testator) against her,” and 
that she “had had them left out of the last will on that 
account.” 

Exception was taken to this ruling, and the Supreme 
Court of the United States, in dealing with the exception,, 
held that the exclusion of the declaration was right;'that if 
a proper foundation had been laid her declarations could 
have been proved for, the purpose, of impeaching, or dis-' 
crediting her as a witness for caveatees, but it was competent 
for no other purpose. “She was not the only legatee who 
was interested in the issues to be tried.” 

Letters of Mrs. Stewart written to counsel before the exe¬ 
cution of the will, urging him to attend at once to its prep¬ 
aration and execution, were admitted (see vol. 20 of rec¬ 
ords and briefs in this court, page 15). The case went to the 
jury with a comprehensive instruction upon the subject of 
undue influence (4th issue, ib. 66). 

We submit that the action of .the court below in excluding 
Cunningham’s application for admission of Thomson to the 





asylum and/the medical certificate sent b}’’ him with it 
.finds no support in Ormsby ?;s. Webb. 

' See— , ■ .. . 

Davis vs. Calvert, 5 G. and J., 269. 

. . Thaln vs. Bankshead; 99 Mass. 112.- 

Atkins vs. Sanger, 1 Pick. 192. . . 

Davis vs. Mason, 109 Mass. 169. 

f • 

Thirteenth Assignment. 

This assignment is based upon exception (Rec. p. 47) 
taken to the refusal of the court to allow the witness, Weir, 
jr., to answer the questions propounded to him in relation 
to the manner of executing papers or how certificates to 
signatures were obtained from the vice-consul in the absence 
of the consul at Southampton, England. The questions be¬ 
gan on page 45 and end with the exception to the ruling 
on page 47. The evidence offered (Rec. p. 49) shows that 
it was the custom of the office to make certain certificates 
to documents, and that the consulate charged the sum of f 2 
each. for such service and accounted to the Treasury De^ 
partment for the amounts so received. While there appears 
to be but a single exception to the ruling out of all these 
questions, yet if all are erroneously ruled out, which we con¬ 
tend is the case, the exception will apply to all. 

Harrison vs. Hainner, 99 Ala. 603-606. 

Gray vs. Elzroth, 10 Ind. App. 587-593.. 

The object of these questions, as is apparent from the 
record, was to show that the vice-consul had given such cer¬ 
tificates as is found on the copy of the alleged will to other 
persons, and to ascertain what was his manner of doing so. 
The court seemed to be impressed with the idea that be¬ 
cause the witness did not know the contents of the papers, 
any answer from him would be inadmissible; but we sub¬ 
mit that this was not so. The witness testified that blank 
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forms for certificates to signatures were kept in the consuTs 
oflBce, and that the same fornii was used for all papers 
(Rec. p. 47). If it could have been shown by the witness 
that it was a common thing for the vice-consul, in the ab¬ 
sence of the consul, to certify to such papers, when taken 
to the oflSce, by anyone (a messenger in the consulate, for 
instance) without seeing the party who male the signature, 
it would certainly have been competent to go to the jury, 
as bearing upon the question whether or not Thomson, the 
alleged testator, was present when the certificate in the 
margin of the will was signed. The evidence, while doubt¬ 
less slight, it seems to us was competent to rebut at most 
the shadow which the court allowed the jury .to indulge in 
in favor of the alleged certificate. 

Could the witness, by answering any one of the questions 
ruled out, throw any light upon the subject and enable the 
jury to judge of the probability or improbability of Thom¬ 
son’s presence, when he, Cooksey, made the certificate in 
question? If it could, then the answer should have been 
allowed. . . . 

“ It is well settled, if evidence is offered conducing 
in any reasonable degree to establish the probability 
or improbability of the facts in controversy, it should 
go to the jury.” 

Insurance Co. vs. Weed, 11 Wall. 438. 

In the case of Plumb vs. Curtis, 66 Conn. 166, the court 
said: 

“ Unless excluded by some rule or principle of law, 
any fact may be proved which logically tends to aid 
the tryer in the determination of the issue. 

“Evidence is admitted not because it is shown to 
be competent, but because it is shown not to be ln'^ 
competent. ' ; ■ ' ' 

‘^No precise and universal rule is furnished’'by 
law ; the question must be determined in each case 
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according to the teachings of reason and judicial 
experience.” 

Citing— • : 

Insurance Co. vs. Weed, 11 Wall, supra. 

The objection to the question is only because the witness 
did not know the character of the papers certified,- not 
that it was incompetent or irrelevant. 

* If Cooksey had been in the habit of certifying to papers 
in which, by the form of the certificate, he made it ap¬ 
pear that the person acknowledging was present, when in 
fact he was not, and if-could have been proven by this wit¬ 
ness that he did so but in a single instance, such evidence 
would have been proper for the jury to consider. 

• In the case of Lane'i;s. Mo. Pac. R. R. Co., 132 Mo. 19-24, 
the court said : 

The quotations (authorities cited) serve to show, 
and it seems very clear, that evidence tending to 
show intoxication in a single instance may go to the jury 
and justify the inference by them of want of ordinary 
care,” etc. 

Citing— 

Insurance Co. vs. Weed, supra. ■ 

The questions and answers ruled out (in this case) are 
stated in the opinion, at page 33, and the action of the court 
was held error sufiScient to cause reversal. 

And in the case of Trul vs. True, 33 Me. 367, the court 
said : 

It was held that testimony can not be excluded 
as irrelevant which would have any tendency, how¬ 
ever remote, to establish the probability of' the fact 
in controversy.’^ ' • • ' 

“A party seeking to prove or disapprove the prop¬ 
osition mav proceed step by step, offering link by 
link.” “ ^ “ . : - 

“Whatever is a condition, either of the existence 
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or the non-existence of a relevant hypothesis, may 
thus be shown.” 

1 Whart. Ev. (2d ed.), secs. 20-21. 

See, also. Dodge vs. Wiel, 158 N. Y. 346, 350. 

In the case of Roberts vs. The Continental Ins. Co., 41 
Wis. 326, one of the issues was whether the firm of G. & H.,, 
agents of the defendants, knew of an existing insurance in 
the Phoenix Company when they issued the policy of the de¬ 
fendant in suit and did not inform their principal and obtain 
its consent. 

The following questions were put: 

“ Q. Is there any rule as to the Continental that 
you follow when you insure a piece of property, with 
reference to the amount of insurance?” (Ruled out). 

“Q. Assuming the value of the property to have 
been to your knowledge $1,800 and no more, with 
$600 insurance already on it, would you have put 
$1,200 more on it?” (Ruled out). 

The court said, page 328 : 

“If the questions might have tended in any rea¬ 
sonable degree to establish the probabilty or improb¬ 
ability of the fact in controversy, they should have 
been received.” 

Citing Insurance Co. -ys. Weed, 11 Wall, supra. 

For this error the lower court was reversed. 

Fourteenth Assignment. 

This assignment is based upon the exception taken to the 
granting of the defendants’ second prayer for instructions 
(Rec. p. 56). 

By said instruction the jury were told that in case they 
found the will properly executed (without regard to insanity 
or undue influence) the plaintiffs were estopped to claim 
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title under certain of the heirs at law of the: alleged testator. 
That— * 

“it appears in this case tliat those two woiild. be en¬ 
titled to 16-100 of the property, and as'to that por¬ 
tion.of said property they shall return a verdict for 
• ' the defendants, if- the jury so find’that the will was 
- - executed to pass real,estate in the District.”., 

' This instruction is extremely misleading, involving, as i't^ 
did, a duty upon the jury to find two verdicts, one for the 
plaintiffs and one for the defendants, as .well as to deter¬ 
mine a matter of law, depending upon facts to be found by 
them. 

,• It was for the court to say whether or not the will was 
properly executed upon the facts found by the jury. Even if 
there had been any evidence to support the paper purporting 
to be a copypf the will, the most the court should have done 
was to say to the jury that if they found from the evidence 
that the signature of Cooksey was intended to be that of a 
subscribing witness, and that he signed in the presence 
of the testator, then the plaintiffs could not claim the in- 
teiest that'would have descended to William Thonison Weir 
and Thomas Haig; and should they so find, even if they 
found the testator incompetent to make a will or that the, 
same was obtained =by undue influence, the plaintiffs would 
onl}^ be entitled to a verdict for seventy-five one-hundredths 
of the property claimed. 

The defendants can not escape the responsibility of this 
instruction. It was prepared by their counsel and it was in¬ 
cumbent upon them to see that it was without misleading 
and confusing features. 

United States vs. Jones, 8 Peters, 389, 414-5. 

B. & 0. R. R.’Co. -ys. Thompson, 10 Md, 77. 

2 Thompson on Trials, sec, 2349, see p. 1706, foot of: 
section. 
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III the case of Gordon vs. HicEraond, 83 Va. 436, 442, the 
court say: 

“ Indeed, any instruction calculated to mislead the 
jury, whether it arises from ambiguity or any other 
cause, ought to be avoided, and if given it would 
oblige the appellate court to reverse the judgment.” 

Thomas 'ys. State, 67 Ga. 766; State vs. Jones, 20 W. Va. 
764, and Archer vs. St. Clair, 49 Miss. 345, are also to the 
effect that the court should not permit the jury to be con¬ 
founded or confused by the language in which the instruc¬ 
tions are couched. 

Fifteenth Assignment. 

This assignment is based upon the plaintiffs’ exception 
to the giving by the court of the defendants’ third prayer. 
(Rec. p. 56). This prayer, it will be seen, declares that defend¬ 
ants’ evidence made out a prima facie case, and placed t!ie 
case before the jury as if every essential requirement of the 
statute in relation to the execution of the will had been 
proved by competent evidence, and that unless the evidence 
for plaintiffs disproved it, they must find for defendants. 
The preponderance of the testimony ” referred to in tho 
prayer was meaningless. It did not involve a consideration 
of defendants’ testimony, for the previous portion of the 
prayer had practically eliminated that from their consider¬ 
ation. The court said : 

“ The jury are instructed as a matter of law that 
the introduction of the will in this case by the de¬ 
fendants and the testimony accompanying same con¬ 
stitute prima facie evidence that said will was signed 
by William Thomson and duly attested to pass real 
estate,” etc. 

The words “prima facie evidence” should not be sub¬ 
mitted to a jury. 

2 Thompson on Trials, sec. 2327. 

B. & 0. R. R. Co. vs. Beasley, 7 Md. 312, foot of page. 
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As in the former iiistruction the court told the* jury that 
the defendants had produced the will in evidence, when, in 
fact, a paper purporting to be a copy was all that was of¬ 
fered. And further told them, as a matter of law, that the 
will was duly executed. No case can be found where it was 
held that from the mere finding of the name upon the 
margin of a will, oyer an official seal, which , shows a mere 
acknowledgment, and without other proof a presumption of 
law arises that the person so signing meant to sign as a 
subscribing witness and that he performed the act of a sub¬ 
scribing witness as required by the statute. 

. The authorities are uniform to the effect that in order to. 
raise a presumption of fact.of due execution the execution, 
of the will must appear regular upon its. face, and they say 
in no case will such presumption of fact he indulged in unless 
the will appears upon its face to have been duly executed. See: 
authorities cited under the seventh assignment. 

It is not allowable in any case to assume a state of /acts 
not proved, and to direct the jury upon such assumption as 
this tends to mislead the jun^ 

. Washington and Georgetown R. R. Co. vs. Glad man, 
15 Wall. 401. 

N. J. Life Ins. Go. vs. Baker, 94 U. S. 610., . , 

11 Araer. and Eng. Ency. of Law, 1st ed. 250. 

The most the court is permitted to do when a will appears 
regular upon its face, nameljq when the signatures of the 
witnesses aj)pear under a regular attestation clause or in the 
usual or customary place beneath the name of the testator, 
under the word “ witness,” and the witnesses are dead, is 
to leave the whole question to the jury under proper in¬ 
structions, stating the requirements of the law, so that they 
may find whether or not the requirements were complied 
, with. The court told the jury in this case that there was 
prima facie evidence of due execution. Prima facie evL 
deuce is— 

“such evidence of a fact as in the judgment of law 

3948-8 
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is 'sufficient to establish the fact, and if not rebutted 
remains sufficient for the purpose.” 

Kelly vs. Jackson, 6 Peters, 222. 

Lovell vs. Drainage, 159 111. 203. 


But how can it be contended that there was such evidence 
in this case? Where does the court find any evidence what¬ 
ever to show that Cooksey wasa subscribing witness? Could 
the court have said, if there had been no jury to submit the 
matter to, that the fact was proven? (Clark vs. Turtin, 11 
Vesey J., supra.) It can not be said that if there was no evi¬ 
dence the verdict of the jury would change the situation. 
In the first place, they would have to presume that Cooksey 
meant to sign the will as a witness against the positive evi¬ 
dence of Lomer and of Linthorne and of the certificate itself, 
to the contrary, then have to presume upon this presumption 
that he fulfilled the requirements of the statute in perform¬ 
ing such act. Can it be said that a presumption based upon 
an inference will constitute prima facie evidence? Such a 
presumption is not evidence at all. If circumstantial evidence 
is relied upon, the circumstances can not be presumed. 

In the case of the United States vs. Ross,. 92 U. S. 284, the 
court said: * 

“ Because 42 bales (of cotton) were received at Cljat- 
tanooga on that day from the quartermaster at Kings¬ 
ton, it is inferred that the claimants’ bales were 
among them. These seem to us to be nothing more 
than conjectures. They are not legitimate inferences, 
even to establish a fact; much less are they pre¬ 
sumptions of law. They are inferences from infer¬ 
ences ; presumptions resting upon the basis of another 
presumption. Such a mode of arriving at a conclu¬ 
sion of fact is generally, if not universally, inadmis¬ 
sible. No inference of fact or of law is reliably drawn 
from premises which are uncertain. 

“ Whenever circumstantial evidence is relied upon 
to prove a fact, the circumstances must be proved;, 
and not themselves presumed.’^ 
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Starkie on Evid., p. 80, lays down the rule tlius: 

“In the first place, as the very foundation of in¬ 
direct evidence is the establishment .of one or more 
facts from which the inference is sought to be made, 
the law requires that the latter should be established 
by direct evidence, as if they were the very facts in 
issue. It is upon this principle that courts are daily 
called upon to exclude evidence as too remote for the 
consideration of the jury. 'J he law requires an open, 
visible connection between the principal and eviden¬ 
tiary facts and deduction from them, and does not 
permit a decision to be made on remote inferences.” 

A presumption is only an inference drawn from some 
other fact proven or admitted. 

V Home Ins. Co. vs. Weed, 11 Wall. 441. 

The evidence of Loiner and Lihthorne is directly opposed 
to the supposition of Cooksey’s being a subscribing witness, 
(See their evidence, record, pp; 7 to 15.) And a presump¬ 
tion is never allowed against an established fact. 

“Presumptions are indulged in to supply tho 
place of facts; they are never allovred against ascer¬ 
tained and established facts; when these appear the 
presumptions disappear.” 

Lincoln vs. French, 105 U. S. 617. 

By the instruction complained of the jury were told that 
the introduction of the will and the evidence accompanying 
it show the act of Cooksey to be all the law required. His 
(Cooksey’s) act w’as separate and distinct—done upon a dif¬ 
ferent day from that which the two alleged witnesses‘claim 
to have signed, and the case as to him (Cooksey) stood as if 
none of the witnesses had testified or been produced. The 
burden is upon the proponents of the will to show by pre¬ 
ponderance of the evidence that such paper is duly executed, 
and the heir at law may rest safely upon the presumption 
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that the estate is cast upon him by descent until this be 
done. 

Tyler on Ejectment, 495. 

Lewis vs, Lewis, 11 N. Y. 224. 

Delafield vs. Parrish, 25 N, Y. 10. 


Yet by this instruction the burden is placed upon the 
heir at law to show that wLat the law required w^as done, 
without any proof. whatever from the proponents to show 
that in fact it was done. 

If any doubt existed or could have existed under the cir¬ 
cumstances of the case, was it proper for the court to tell the 
jury that the requirements of the law were prima facie shown 
and thus take the benefit of the doubt from the heir at law? 
We do not believe that it will be seriously contended that, 
•if there be any doubt in such case, it should not be resolved 
in favor of the heir at law. The question of doubt was not 
left to the jury. The court decided it for them. 

“Court can not submit question to jury unless 
there is some evidence to support it, as they are not 
allowed to speculate upon conjectures or guess away 
established rights.” 

Michigan Ins. Co. vs. Bank, 9 Wall. 544. 
Sixteenth Assignment. 

This assignment is based upon the plaintiffs’ exception 
to the fourth prayer of instruction given on behalf of the 
defendants (Rec. p. 59). 

Like the former two, the instruction does not speak of 
the paper purporting to be a copy of the will, but as the 
will itself. 

This instruction placed the burden upon the plaintiffs to 
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'Sbow'incoiiipetency. The following authorities are that pro¬ 
ponent should take the burden in every case: 

Beasley vs. Dennison, 40 Tex. 416. 

McGinnis vs. Kempsey, 27 Mich. 363. 

Elliott Welsy, 13 Mo. App. 19. 

Perkins vs. Perkins, 39 N. H. 163. 

Smee vs. Smee, 5th L. E. P. Div. 84. 

Comstock vs. Hoblyne, 8 Cohn, 254. 

Delafield vs. Parrish, 25 .N. Y. 10. 

Tatf vs. Hosmer, 14 Mich. 309. 

' Cromshield vs. Crorashield, 2d Gray, Mass., 524. 

All the authorities are to the effect that where violent in¬ 
sanity is shown to have existed a short time before the will 
was executed, as in this case, the burden is upon the pro¬ 
ponents to show testamentary capacity at the time the will 
was executed. Under the circumstances of this case the most 
that could have been properly done in favor of the defend¬ 
ants was to submit the whole question to the jury without 
placing the burden upon either side. The insane delusions 
were clearly proven to have existed in the testator’s mind 
for four months prior to and within a few days of the alleged 
• execution of the will. 

“Where delusions are once established it is incumbent 
upon the proponents of a will to show a valid act.” 

Brooks vs. Townsend, 7 Gill. 31. 

“ In determining the capacity of the testator in 
this case, as his health was impaired by disease and 
he was at an advanced age, it is the duty of the court 
to scrutinize all the evidence relating to the circum¬ 
stances attending the preparation and execution of 
the will, and under the rule laid down in Matter of 
McGraw, 9 App. Div. 372, by this court, and under 
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that the estate is cast upon him by descent until this be 
done. 
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Lewis vs. Lewis, 11 N. Y. 224. 
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Like the former two, the instruction does not speak of 
the paper purporting to be a copy of the will, but as the 
will itself. 

This instruction placed the burden upon the plaintiffs to 
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• show'incompetenc}". The following authorities are that pro¬ 
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All the authorities are to the effect that where violent in¬ 
sanity is shown to have existed a short time before the will 
was executed, as in this case, the burden is upon the pro¬ 
ponents to show testamentary capacity at the time the will 
was executed. Under the circumstances of this case the most 
that could have been properly done in favor of the defend- 
'ants was to submit the whole question to the jury without 
placing the burden upon either side. The insane delusions 
were clearly proven to have existed in the testator’s mind 
for four months prior to and within a few days of the alleged 
execution of the will. 

“ Where delusions are once established it is incumbent 
upon the proponents of a will to show a valid act.” 

Brooks vs. Townsend, 7 Gill. 31. 

“ In determining the capacity of the testator in 
this case, as his health was impaired by disease and 
he was at an advanced age, it is the duty of the court 
to scrutinize all the evidence relating to the circum¬ 
stances attending the preparation and execution of 
the wdll, and under the rule laid down in Matter of 
McGraw", 9 App. Div. 372, by this court, and under 
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• the circumstances there detailed, as well as the cir- 
cumstances here detailed, it is the duty of the court, 
in determining questions of testamentary capacity to 
look with greater care and solicitude into the case, 
and adopt a more rigorous rule where the decedent 
is weak and suffering than if he was in comparative 
health.” Matter of O’Dear, 84 Hun. 591. 

Insanity once established is presumed to continue. 11 
Am. & E. E. of Law, 1st ed. 156 and note 1. 

In this case Dr. Richardson, the expert on mental dis¬ 
eases, testified that the hypothetical case stated (Rec. p. 52) 
indicated dementia (which is the worst form of insanity), 
and on account of the age of the alleged testator it was im¬ 
probable that the individual could be entirely well after the 
acute symptoms of excitement had subsided and that there 
would not remain a certain amount of weakness of mind. 

The evidence tended strongly to show disease of a per¬ 
manent nature in Thomson. Such being the case and the 
fact that the insane' delusions were clearly shown to have 
existed only a short time before the date of the execution 
of the alleged will, the placing of the burden of proof upon 
the plaintiff was unwarranted. See opinion in the case of 
Armstrong vs. State, 30 Fla. 170, where many authorities 
are collected, holding that where insane delusions are 
established burden of proof is shifted. 

The evidence in this case shows that the insanitv of 

«/ 

Thomson was the result of old age and Bright’s disease 
(Manning’s evidence, Rec. p. 37), It is a well-known fact 
that neither are curable, and it proved so in this case, for 
Thomson died within one year. 

In the case of Physio Medical College vs. Wilkinson, 108 
lud. 314, 318, 319, the court said: 

“The presumption as to the continuance of the 
insanity is one of fact, says an approved author, 
varying with the particular case. 2 Whart. Ev., sec. 
1253. 





es 


The rule as stated by this court iij a’case closely 
analogous, is that ‘when it appears in,proof that a 
person was at any given time of unsound mind (un¬ 
less for some temporary, transient cause) the legal 
presumption is that the state of mind continued 
until the contrary is made to appear.’ 

“The rule does not apply to cases.of occasio’nal in¬ 
termittent insanity, but does to all cases of apparent- 
confirmed insanity of whatever nature. 

“State vs. Wilner, 40 Wis. 304. 

“Brooks vs. Townsend, 7 Gill. 10. 

“ 4 he complaint before us presents a case of mental 
unsoundness accompanied with and probably result¬ 
ing from infirmities of old age. There is no pre¬ 
sumption, either of law or of fact, that passing years 
release from'such impairment of reason.” 

4 he case of Beaver vs. Sprague and Blake, 93 Iowa, 576, 
is to the same effect. 

Furthermore, this instruction was also misleading, as be¬ 
ing in conflict with the plaintiffs’ fourth prayer as granted 
(Hec. p. 72), and was erroneous, for that reason. 

B, & 0. B. R. Co. vs. Thompson, 10 Md. 77. 

Haskins vs. Haskins, 41 Ill. 197. 

Thompson on Trials, 2326 and 2327. 

Pittsburg, etc.,. R. R, Co. vs. Krouse, 30 Ohio State, 
222-240. 

T. W. & W. Rwy. Co. vs. Morgan, 72 111. 155. 

Seventeenth Assignment. 

44iis assignment is based upon, the plaintiffs’exception 
to the sixth prayer given for the defendant (Rec. p. 57). 

By this instruction the jury were also told that the will 
was before them and not a copy. And further, that the proof 
of incapacity (temporary or permanent) at any time prior 
to the making of the will would not relieve the plaintiffs 
or parties assailing the will from tlie necessity of establish¬ 
ing incapacity at the time of the making it. 
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We submit that this instruction is erroneous, for by it the 
jury must necessarily infer that it mattered not to what ex¬ 
tent the insanity was found to exist, it would still be incum¬ 
bent upon the opponents of the will to show that Thomson ^as, 
on both the 24th and 25th of Februar}^ 1886, not of sound 
mind. There is no evidence offered by the proponents of the 
will to show the condition of Thomson on the 25th of Feb¬ 
ruary, 1886, the day after the paper is alleged to have been 
witnessed by Lomer and Linthorne. 

It is clearly in conflict with the plaintiffs^ said fourth 
prayer, even as modified by the court (Rec. p. 72). The part 
of said fourth prayer of plaintiffs inclosed in brackets the 
words, “ And that such insanity was of a permanent nature,” 
was inserted by the court. In defendants’ sixth prayer the 
jury were told that proof of incapacit}^ at any time prior to 
the making of the will would “not relieve plaintiffs from 
the-necessity of establishing” mental incapacity at the time 
the paper was executed. It is error for the court to give 
such conflicting instructions. Both can not be right, and 
clearly the one granted as modified by the court, on behalf 
of the plaintiffs, was more favorable to the defendants than 
the law permitted. This instruction, on behalf of the de¬ 
fendants, clearly swept aw^ay all rights of the plaintiffs 
under the one given in their behalf. 

“An erroneous instruction given for either side is 
not cured by another more accurate one given for 
the other side.” 

Ill. Cent. R. R. Co. vs. Maffft, 67 111. 431. 

People vs. Casey, 65 Cal. 260. 

An erroneous instruction is not cured by any other in¬ 
struction given in the case. 

Pittsburg R. R. Co. vs. Krouse, 30 Ohio St. 222. 

In that case the court said: 

“The error is not cured by a general instruction; 
every charge should be predicated on the issues and 
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facts of the case. A specific charge based upon par¬ 
ticular facts which, if followed by the jury, causes 
an erroneous verdict and is not cured by a general 
charge.” 

In the case of Steinmyer vs. People, 96 Ill., the court said: 

“It is true the instruction on the same subiect 
given on behalf of the defendants laid down the law 
correctly. But that was not enough, the jury may 
have disregarded the instructions for the defendant 
and followed those given for the people. They had 
as much right to follow the one as the other, and it 
is impossible to say which instruction controlled the 
deliberations of the jury. We are, therefore, of the 
opinion the instruction was calculated to deprive the 
defendant of a fair trial, and the judgment should be 
reversed.” 

To entitle an instruction to be given it must be correct in 
point of law. 

Thompson on Trials, sec. 2349. 

Grand Trunk R. R. Co. vs. Latham, 63 Maine, 177. 
Snow vs. Penobscot Ice Co., 77 Maine, 55. 

Thompson on Trials, sec. 2353. 

Jones vs. Talbot, 4 Mo. 279. 

Chapman vs. Erie R. R. Co., 55 N. Y. 579. 

Furthermore, the prayer is argumentative. The court said 
to a jury, “A testator has aright to make a will and dispose 
of his property as he pleases,” and that “such right is 
among the dearest and most sacred rights of a citizen.” 
However true these propositions, it is also true that the right 
of the heir is equally sacred to controvert a will he believes 
to be invalid. The obvious effect of the statement made by 
the court must have been to create an impression on the 
minds of the jury adverse to the plaintiffs, and as an inti¬ 
mation that the court was favorable to the will. 

, It is a W'ell-known fact that the juries are too apt to catch 

3948—9 
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at any conclusion or inference thrown out by the court and 
follow the same in rendering their verdict. A special in¬ 
struction of this kind should not be given. 

Thompson on Trials, sec. 2301, and cases cited under 
note 1. 

Eighteenth Assignment. 

This assignment is based upon the plaintifis’ exception 
to the giving of the defendants’ seventh prayer (Rec. p. 57). 
This prayer reads as follows: 

‘‘The jury are instructed that, while non-experts 
have been allowed to express their opinions as to the 
mental capacity or incapacity of William Thomson, 
the jury should consider the opportunities of such 
witnesses to know William Thomson, and the reasons 
upon which the witnesses rest their statements of 
opinion as to W’^illiam Thomson’s sanity or insanity; 
and they are further instructed that the opinion of 
a non-expert witness as to the mental capacity of 
William Thomson is worth nothing as evidence, 
unless supported by proof of facts and circumstances 
which, in the judgment of the jury, justify the con¬ 
clusions reached by them. They are further instructed 
that there is no evidence in this case of any opinion of 
any non-expert witness that William Thomson was, at 
the time he made the will, incapable of making a valid 
deed or contract; nor is there any statement of any non¬ 
expert witness as to the mental capacity of William Thom¬ 
son to make a valid deed or contract at the time said will 
wds executed” (Rec. p. 67). 

We presume that what was meant by the word “non¬ 
expert” was “non-professional” and non-subscribing witness. 
As the only witnesses to the sanity of Thomson examined 
on behalf of the proponents of the will were Lomer and 
Linthorne, the alleged subscribing witnesses, it will be 
plainly seen that this instruction could have relation - only 
to such non-expert witnesses examined on behalf of plaintiffs, 
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and its effect was not only to detract from the force of the 
plaintiffs’ evidence, but to cut out and take from considera¬ 
tion of the jury vital testimony given in their behalf show¬ 
ing the condition of Thomson’s mind at the time it is 
alleged he made the will. 

The evidence given by Annie Lowman and Fred Hiscock 
shows that this instruction was absolutely unwarranted, 
Annie Lowman was employed by Thomson as a house¬ 
keeper from 1882 until March, 1886. The copy of the 
alleged will given in evidence by defendants was executed 
February 24, 1886. After stating many acts of Thomson, 
indicating violent insanity, she says he was insane when 
taken to the asylum December 15, 1885. Dr. Manning’s 
evidence shows he was released on probation on February 
1, 1886, in charge of attendants, and returned home (Rec. 
p. 37). 

The answer of Annie Lowman to the 15th interrogatory 
(Rec. p. 28) was : 

“I left some time in March, 1886, because (Dr. 
Scott, his medical man, said) it was not safe for me 
to stay there. I saw him while he was at home daily, 
and several times a day. I waited upon him. 

“Q. Did he act as he had acted prior to his being 
taken to the asyluna? A. I can not say, as I then 
saw very little of him, but from what I did see I 
thought him just as insane as before he went to the 
asylum, if not worse. 

She further states— 

“that any person could have cheated him or taken 
advantage of him after his return from the asylum. 
He was more easily persuaded than before he went 
away ” (Rec. p. 28). 

Now, while this witness does not say dr speak of the con¬ 
dition of Thomson, either on the 24th or 25th of February, 
the dates it is claimed that the alleged will was executed, 
yet her testimony bears directly upon his condition in the 
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month of February, the time the paper is alleged to have 
■been made. Even Cunningham seems to have been afraid 
to remain in the house with him while he was looking after 
his affairs. 

James E. Canningham was not at the Thomson house 
until after his return from the asylum; after that he 
spent most of the time there, sleeping elsewhere at night.” 
{Annie Lowman^s testimony, Kec. p, 29.) 

The witness Hiscock (Rec. p. 29), a clerk employed by 
Thomson in the consulate, had been so employed for about 
six years when Thomson became insane (Rec. p. 29). He says 
Thomson was insane when taken to the asylum, and states 
his violent acts. He does not remember the date of his return 
from the asylum; says Thomson returned with two men as 
guards, and that he was not in as good condition when he 
returned as before he was taken sick. 

“ Q. What did he do for the first few days after 
his return ? 

“A. He asked me questions over and over again. 

“Q. What did he do in the first month after his 
return from the asylum that would indicate his con¬ 
dition ? 

“A. He changed his ideas in all of his transac¬ 
tions. He never appeared to be in his normal con¬ 
dition again, mentally or physically ” (Rec. 30). 

This evidence clearly related to Thomson’s mental condi¬ 
tion and his competency to make a valid deed or contract, 
and covered the time when the alleged will was executed. 

In the predicament of the evidence the instruction was 
erroneous. 

“A trial judge must not single out isolated parts 
of the testimony and instruct the jury as to the law- 
arising on the facts which such testimony tends to 
prove, and he must be careful not to give undue 
prominence to certain portions of it; especially he 
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ought not to review only those facts which have a 
tendency to establish one side of the case.” 

Thompson on Trials, secs. 2345, 2330. 

Penn. R. R. vs. Lieb, 33 Pa. 318. 

It is not allowable to assume as existing, facts not proved, 
and to ask a direction to the jury upon such presumption. 
This practice would tend to embarrass and mislead the jury. 
Wash, and Geo. R. R. vs. Glad man, 15 Wall. U. S. 

401. 

See also— 

N. J. Life Ins. Co. vs. Baker, 94 U. S. 610. 

Courts should not assume, in their instructions to juries, 
that material facts upon which the parties rely are estab¬ 
lished unless they are admitted or the evidence respecting 
them is not controverted. 

Bank vs. Hunt, 11 Wall. 391, 394. 

Rehr vs. Conn. Mutual Life Ins. Co., 4 Fed. Rep. 362. 

When there are disputed facts from which others may or 
may not be inferred, the court should submit them to the 

jury- 

Maynard vs. Lumberman Nat. Bk., 11 Atl. Rep. 529. 
Michigan Ins. Co. vs. Bank, 9 Wall. 544. 

Nineteenth Assignment. 

This assignment of error is based upon the refusal of the 
court to grant the plaintiffs’ fifth prayer (Rec. p. 60), and 
to the modification thereof (Rec. p. 72). The prayer as 
offered is in the following language: 

V. 

“ The jur}?' are further instructed that because a 
person can correspond with a friend or relative in¬ 
telligently and carry on or attend to ordinary busi¬ 
ness matters, does not necessarily show that he is of 
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sound and disposing mind and capable of making a 
will. That in considering the question of his mental 
capacity, they should take into consideration all 
the surroundings as disclosed by the evidence, the 

AGE OF SAID THOMSON AND THE INSANITY OF HIS 
MCTHEE AND UNCLE AND THE AGE AT WHICH THEY 
WERE AFFECTED. The wUnesses to the will were ap¬ 
parently strangers to the testator and therefore not capa¬ 
ble of judging of his mental capacity so well as one who 
knew him, a friend or intelligent servant, for instance, 
who had known him for years ; persons of. unsound mind 
often succeed in controlling their actions to such an extent 
that all their outward appearances are rational and often 
their malady is not only successf ully concealed from non- 
professional observers but from the experienced eyes of 
physicians^ 

The prayer given is in the following words: 

V. 

“ The jury are instructed tliat because a person can 
correspond with a friend or relative intelligently 
and carry on or attend to ordinary business matters, 
does not necessarily show that he is of sound and dis- 
posing mind and capable of making a will (but such 
evidence is competent and may be properly consid¬ 
ered by the jury as tending to show that he has 
such sound and disposing mind). - That in considering 
the question of his mental capacity they should take 
into consideration all the surroundings as disclosed 
by the evidence.” 

It will be seen by the modification the court struck out 
of the prayer, as asked by plaintiffs, the portion which 
allowed them in determining the question of testator’s sanity, 
to take into consideration the age of the testator, the insanity 
of his mother and uncle and the age at which they were 
affected, and gave no instruction whatever as to this vital 
part of the evidence for plaintiffs, namely, that insanity had 
existed in the mother and uncle of Thomson. 
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The evidence ill the case for plaintiffs showed peiHnanent 
insanity in the mother of Thomson for many years and 
also in his uncle, and was uncontradicted, and it showed also 
that Thomson was well advanced in years at the time he 
was attacked. These matters were excluded from the con¬ 
sideration of the jury; they were important and bore upon 
the question whether or not Thomson’s disease was of a per¬ 
manent or temporary nature, especially as the evidence 
further showed that one of the causes of his insanity was 
old age (Manning, Kec. p. 37). There can be no doubt that 
this evidence was competent, and to refuse this instruction 
bearing upon same was error. 

Underhill, 144, sec. 103. 

In Baxter vs. Abbott, 7 Gra}^, 71, the court said: 

“With the fact that the father and mother, or 
either of them, had been insane, tliat the insanity 
had appeared in them about the same age, its exist¬ 
ence in the child is rendered more probable and is 
believed upon less evidence. 

“The transmission of the predisposition to insanity 
is a matter of general observation and is recognized 
by the best medical authorities. 

“Esquirol says this hereditary taint is the most 
common of all the causes to which insanity can be 
referred.” 

Esquirol on Mental Diseases Transmitted, by 
Hunt, 49. 

Beck Med. Juris. (10 ed.)725. 

Taylor Med. Juris. (Encyl.) 629. 

Hays Med. Juris., sec. 77. 

Combe on Mental Derangement (Am. ed), 96, 
who says that authors wdio dilffer on all other 
points agree on this.” 

In the case of Coughlin vs. Pulson, 2 McArth, D. C., 308, 
it was held competent to prove, in a case involving capacity 
to make a will, that the testator’s relatives were insane. 

We do not believe this proposition of law will be denied, 
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for the'evidence was admitted without objection, and the 
effect of the court’s refusing to instruct the jury on that 
part of the evidence was to exclude it fronl consideration of 
the jury. 

Reichenhack vs. Reichenback, 127 Pa. 546, 589, holds 
that where insanit}^ is shown a short time before will is 
made, burden should'«st be placed upon proponent. 

In a will of real property the witnesses should not be abso¬ 
lute strangers to testator. 

Swenmartin vs. Hancock, 6 Abb., N. C., N. Y. 266. 

And further the cutting out of the remaining part of the 
prayer was improper. 

It was shown by the evidence in the case that both of 
the subscribing witnesses to the alleged will were total 
strangers to Thomson; that only one of them had overseen 
him before, and the other had seen him but on one occasion 
previously; under such circumstances there could have 
been no impropriety in the court calling the attention of the 
jury to the fact, as the law does not give the evidence of 
such witnesses the same weight it would have given had 
they known the testator better. 

Underhill on Wills, vol. 1, 117-118, note 2. 

“The opinion of a witness who is a stranger to 
testator and who sees or hears nothing except what is 
necessary to enable him to attest the instrument, is not 
as much to be relied upon as that of a neighbor and 
familiar acquaintance of the testator.” 

Garrison vs. Garrison, 15 N. J. Eq. 266. 

Green vs. State, 88 Tenn. 614. 

“If subscribing witness is a stranger and has no 
opportunity to ascertain and judge of testator’s ca¬ 
pacity, his opinion is not entitled to as much weight 
as that of a friend who saw testator about same time 
and who was offered opportunity of conversing with 
him and testing the sanity of his mind.” 

Furnner vs. Cheasman, 2 McCart., N. J. 243. 

Garrison vs. Garrison, supra. 
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Twentieth Exception. 

This assignment of error is based upon the refusal of the 
court to give the plaintiffs’ sixth prayer of instruction. 

The testimoniam clause of the paper offered by the de¬ 
fendants and purporting to be a copy of the will of said 
Thomson, is in the following words: 

“In witness whereof, I, the said William Thomson, 
have to this my last will and testament, contained in 
two sheets of paper, and to each sheet thereof, set my 
hand' and seal this 2^th day of February, 1886 (Rec. 
p. 25.) 

And Loiner, one of the alleged subscribing witnesses, 
says— 

“ the signature app>eared twice upon same, namely, 
at the foot of the first page and at the end of the will, on 
the second page.” 

Now, the question is, was it not incumbent upon the pro¬ 
ponent of the will to show why this signature is not to be 
found upon the paper produced? It will be seen by the paper 
offered, if the first page of same was written on ordinary legal 
cap, it would contain the most vital part of the bequests, and 
it would have been a very easy matter to separate the two 
pages and insert any matter that was desired in place thereof. 
At least two-thirds of the contents must have been placed 
upon the first page. 

“If, on production of instrument, it appears to 
have been altered, it is incumbent upon the party 
offering it to explain its appearance.” 

Greenleaf on Ev., 16 ed., sec. 564, notes 1 and 2, 
and sec. 565. 

Gregory vs. McPherson, 13 Cal. 573. 

Bay res vs. Hamilton, 72 Ga."568. 

Smith vs. United States, 2 Wall. 219. 

“To insure the identity of the instrument and to 
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prevent the substitution of another without privity 
of the party concerned. 

“Courts of justice have notalvvays adhered to that 
rule, but the decisions of recent date in the parent 
. country show that her courts have returned to the 
old rule in all its full vigor.” 

Smith vs. United States, 2 Wall. 232, 

In the case of Williams vs. Tyley, 1 Johnson Chancery 
Hep., Vice-Chancellor Sir W. Page Wood said: 

“So here the deceased having, in the witnessing 
clause at the end of his will, expressly noted the cir¬ 
cumstances of his havwg signed all the preceding pages 
of his will, has made these signatures a p>art of his will; 
and having torn off the signatures from the first four 
pages, I liold and I should have held the same, even 
if he had not struck his pen through the signatures 
of his name at the foot of the fifth and last page, 
that he has torn his will, within the meaning of the 
20th section of the act.” 

Twenty-First Assignment of Error. 

This assignment is based upon the court’s refusal to grant 
the eighth prayer of the plaintiffs. 

In the opening argument of the counsel for defendants 
it was said: 

“We expect to prove that this deed (referring to 
deed under which plaintiffs claimed title) lacks any 
consideration; that it is the consummation of a con¬ 
spiracy, and there is a title placed in some nominal 
individual to act as a scapegoat of these people, who 
come here and trvto force the old ladies out of their 
rights,” etc. (Rec. p. 6.) 

It will be noticed that the attorney for said defendants 
had stipulated with the defendants that the plaintiffs held 
91-100 of the title of the heirs at law of said Thomson. 

The plaintiffs objected to this line of statement, but the 
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court allowed them to proceed, bolding that when they were 
ready to offer evidence would be a proper time to dispose of 
the question. 

No evidence whatever was offered to sustain the statement, 
and if it had been, it would have been entirelv irrelevant 
and inadmissible for any purpose. 

Who took the title to the property and what was the con¬ 
sideration for the- deed in trust (Rec. p. 54) w^as no affair of 
the defendants. It did not tend to prove or disprove any 
issue in the case. 

The plaintiffs, wishing to disabuse the mind of the jury of 
what had been said, requested said prayer, but the court 
refused to so instruct the jury. There being no evidence in 
the case, it was the duty of the court to give this instruction 
or the like in its charge; to refuse to do so w^as error. 

“No duty incumbent upon the judge of a trial 
court is more imperative nor more important to the 
fair and orderly administration of. justice than that 
of interposing to restrain every tiling in the course of 
the trial that tends to mislead the jury and to direct 
their minds from the strict line of inquiry with 
which they are charged.” 

Baltimore and Ohio R. R. vs. Boyd, 67 Md. 32. 

“Where counsel exceeds limit allowed in argu¬ 
ment, it is proper to ask suitable instructions to the 
jury with reference to it.” 

Thompson on Trials, sec. 957. 

Leonard vs. Hall, 133 Mass. 417. 

Jackson vs. State, 18 Tex. App. 586. 

The plaintiff asked for such instruction and it was refused: 

“Where there is no evidence tending to prove a 
particular fact, the court is bound so to instruct the 
jury.” 

Greenleaf vs. Birth, 9 Pet. 292, appeal from the 
Oircuit Court, D. C. ‘ • 
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Twenty-second Assignment. 

This assignment is based upon tfie exception taken to the 
court’s refusal to set aside the verdict and grant a new trial 
upon the motion therefor and showing made in support 
thereof as to misconduct of jurors (Kec. 72-129), and raises 
the question whether or not the court abused its discretion 
in so refusing. 

The appellees have filed a motion in this court to suppress 
so much of the record in this case as relates to said assign¬ 
ment, which motion has been postponed to the hearing. We 
do not deem it necessary to go in the question as to whether 
or not said motion is well founded ; it seems to us the propo¬ 
sition needs no argument, that this court has no power to 
cut out any part of the record filed in a case before it, unless 
it would be for the purpose of expunging impertinent mat¬ 
ter, and this could not be done without fully going into 
same to see what it contained. 

While counsel believe that the other errors shown in this 
record will at least be sufficient to cause a reversal of the 
judgment, and while they regret exceedingly to have to do 
so, they feel it their duty to call the court’s attention to this 
assignment of error. 

The matter complained of is not as to anything which 
occurred during the trial, except in so far as it begun at 
the time the court was delivering its charge. The ground of 
complaint is that one of the jury was guilty of gross mis¬ 
conduct in having totally disqualified himself for his duty 
by over-indulgence in alcoholic liquors; and another, of 
misconduct by making notes during the trial and reading 
them to the other jurors while considering their verdict. 

This evidence being incorporated in the record and made 
part of the bill of exceptions is properly before the court. 

Thompson on Trials, sec. 2615. 

While undoubtedly the rule is that the question of grant¬ 
ing or refusing a new trial is largely within the discretion 
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of the trial court, yet this discretion is a legal one and is re- 
viewable where it is exercised contrary to law or w^here it.is 
wrongfully abused. 

Pittsburg R. K Co. vs. Porter, 32 Ohio St. 328-332. 

Commonwealth vs. Roby, 12 Pick. 496-512, and cases 
cited. 

There is no doubt that this court has jurisdiction to pass 
upon said question under section 226 of the D. C. Code. 

In Raub vs. Carpenter, 31 Wash. Law Rep. 4, lately de¬ 
cided and involving the question of a motion for new 
trial on the ground of disqualification of a juror, though 
filed out of time, the United States Supreme Court went 
fully into the question, and we fail to find a case where the 
courts have held that it was not proper to do so on a ques¬ 
tion of the character now raised. 

In this case, the court ha\ung charged the jury, they wrere 
allowed to go out for refreshment. If one of them had not 
returned and the remaining eleven had proceeded and ren¬ 
dered the verdict, could the court in that case legally say 
when this was shown on a motion for a new trial that the 
verdict w’as right and should not be disturbed. 

And if one of the jury was so intoxicated as to disqualify 
himself for the proper discharge of his dut 3 ^ might he not as 
well have been absent? In contemplation of law, if.he was 
incompetent to take part in the deliberation as to the ver¬ 
dict and to render the same, he did not do so. 

The only question for this court to consider in relation to 
the matter of the misconduct, is wdiether or not there was 
in fact such misconduct as to discredit the verdict, and 
whether the court below did not abuse its discretion in re¬ 
fusing the motion for a new trial, and in order to determine 
this, it must look into the record. 

In support of the motion affidavits were filed and, subse¬ 
quently, all of the jurors except Kieny were examined 
under oath before the court touching the grounds of the 
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motioD, namely, the alleged incorapetency of the juror 
Searcey, by reason of intoxication, to take part in the delib¬ 
erations of the jury and to intelligently consider and act 
upon the evidence, and the reading in the jury room of 
notes taken by one of the jurors during the trial. . 

As a source of information upon the first branch of the 
question, the afiidavits and testimony of Searcey are so con¬ 
flicting as to be unworthy of consideration. By the afiidavits 
and testirhony otlierwise as to his condition, such incom¬ 
petency on liis part is, we submit, fully established. 

Everett Dufour, a law student and a disinterested witness, 
states in his affidavit (Rec. pp. 74-76) that he was present 
in the court room when the jury retired upon the conclu¬ 
sion of the charge, and had been for half an hour before, 
and that during the time he was so in the court room one 
of the jurors— 

“was apparently sound asleep and in a stupor from 
some cause; and when the jury were about to retire 
‘the juror in question had to be aroused by some of 
his associates.’ ” 

William N. Horstkarnp, one of the jurors, in his aflSdavit 
(Rec. pp. 75-76) makes a similar statement, and adds— 

“that on reaching the jury room the said Searcey 
was in an apparently intoxicated condition, and pro¬ 
ceeded to make an incoherent and rambling speech. 
That some of the men attempted to stop him, but it 
was suggested that he be left alone, as he was drunk 
and would soon talk himself out.” 

The affiant confirmed his statements upon his oral ex¬ 
amination (Rec. p. 113). 

John R. Ferris, one of the jurors, in his aflfidavit made a 
similar statement as to Searcey’s condition and behavior, and 
added that when the latter finished his speech he— 

“sat down again and seemed to fall into a comatose 
or stupid condition, and it must have been clearly 
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apparent to all, that the man was under the infliience 
of liquor and not in a condition to know the respon¬ 
sibility resting upon him.” 

The affiant also stated that one of the jurors, Thomas, 
before the vote was taken— 

“ took from his pocket one or more sheets of paper or 
a pocket-worn memorandum book containing written 
matter and proceeded to read the same to the jurors, 
saying that he had prepared them from time to time 
since the beginning of the trial.” 

The affiant confirmed his statements upon his oral exam- 
iiiation (Rec. p. 103). 

S. W. E. Love, one of the jurors, in his, affidavit makes 
similar statements as to Searcey’s condition 'and behavior 
(Rec. pp. 78-79), and he'confirms the same on his oral ex¬ 
amination (Rec. p* 100). 

J. F. Wallace, one of the jurors, in his affidavit states that 
during the judge’s charge Searcey “was asleep and in an 
apparent stupor the entire time and had to be aroused when 
the jury retired,” and that in the jury room he was appar¬ 
ently intoxicated and made a rambling and incoherent speech 
(Rec. p. 79). The affiant confirmed the statements upon his 
oral examination (Rec. p. 113). 

The. positive statements of fact made by the above-named, 
jurors show that Searcey was clearly disqualified to render 
a verdict in the case, and they are not offset by the negative 
testimony of other jurors who paid little att<^ntion to Searcey 
and did not closely observe him. The statements of the latter 
are so inclusive as not to amount to a denial. 

Still other affidavits relating to and disproving certain 
allegations made by said Searcey in his third affidavit, re¬ 
flecting upon one of the plaintiffs’ counsel, are submitted 
without argument. . 

A verdict rendered under such circumstances should be 
set aside. 
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In the case of Perry vs. Bailey, 12 Kan. 418, a motion for 
a new trial on the ground that one of the jurors was in an 
intoxicated state in the jury room had been denied, and the 
court, through Judge Brewer, in delivering the opinion re¬ 
versing the court below, states the general rule to be that 
affidavits of jurors while received to sustain or explain their 
verdict are inadmissible to impeach or overthrow it, and 
then says (p. 418, *pp. 544-5): 

“The Supreme Court of the United States, while 
recognizing the rule, intimated that it might not be 
of universal application, and that cases might arise 
in which public policy, upon which the rule rests for 
support, might require in the interests of justice that 
such testimony be received to overthrow a verdict.’’ 

And again says (p. 420, *pp. 546-7): 

Aware, as all are, of the subtle and potent influ¬ 
ence of liquor on the brain, no judge should for. a 
moment permit a trial to proceed where it appeared 
that an}^ juror was under the influence of intoxicating 
drink, or permit a verdict to stand which was not 
the cool, deliberate judgment of sober men. . . . 

That he was in a saloon, during the progress of the 
trial, drinking, is not under the rule, as stated, suf¬ 
ficient to set aside their verdict. But it also appears 
that while the jury were in their room this juror’s 
conduct was abusive and like that of a drunken man, 
and that in the judgment of the witness he was 
intoxicated.” 

In the above case the court held, upon the merits of the 
question, that the affidavits were properly received; that— 

“ they tended to prove something which did not 
essentially inhere in the verdict—an overt act open 
to the knowlege of all the jury, and not alone within 
the personal consciousness of one. If one juror was 
drunk while the jury were in their room deliberating, 
it was a fact he could hardly keep to himself; it was 
not a matter resting wholly in his own consciousness ” 
(Rec. p. 419, * p. 545). 
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In Mattox vs. United States, 146 U. S. 148-9, the case of 
Perry vs. Bailey is cited with approval. It was there held that 
the exclusion of the affidavits constitute reversible error. 

‘‘ In order to preserve public confidence in the ad¬ 
ministration of justice, it is not only necessary that 
judicial trials should be conducted with reasonable 
regularity, but that verdicts should be free from the 
taint of suspicion of improper conduct or influences.” 

Flesher vs. Hale, 22 W. Va., citing Thomson & 
Merriam on Juries, sec. 439, and other 
authorities. 

See also: 

Brown vs. State, 137 Ind. 240. 

Platt vs. Threadgill, 80 Fed. 192. 

Johnson vs. Hobart, 45 Fed. 542. 

As to the second branch of the question (the taking and 
reading of notes of the testimony), the affidavits of John R. 
Ferris (Rec. pp. 76-77), of John C. Kieny (Rec. p. 77), of 
S. W. E. Love (Rec. p. 79), and of J. F. Wallace (Rec. p. 
79), state that the juror Thomas read notes to the jury, 
which he, Thomas, stated had been made by him during 
the trial. 

Such misconduct is ground for a new trial. 

2 1 homson on Trials, sec. 2585. 

Cheek v. State, 35 Ind. 491, 495. 

Farr vs. State, 2 Ohio St. 54. 

We respectfully submit that the several assignments of 
error are well founded and that the case should be remanded 
with instructions to grant a new trial. , 

HUGH T. TAGGART, 

C. C. COLE, 

LEO. SIMMONS, 

- Attorneys for Appellants. 
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Now comes the appellees in the above entitled cause and 
move the court to strike out of the record and omit from the 
printing thereof, all of that part of the record filed in the 
above entitled cause that commences on the top of page 127, 
to the end of paragraph on page 222, which said paragraph 
reads as follows: “And thereupon the motion for a new trial 
was argued and submitted and fully considered by the court, 
and the court held that while there appeared to be a conflict 
of evidence as to the irregularity in the jury room, still there 
was not sufficient to warrant him to disturb a verdict, as there 
was no evidence of any misconduct on the part of one or 
more jurymen that would warrant a setting aside of the ver¬ 
dict, and that it also appeared that such misconduct or im¬ 
propriety did not enter into or effect the verdict, and that the 
verdict appeared to be sustained by the evidence; to which 
ruling the plaintiff excepted, and thereupon the motion for a 
new trial was overruled and judgment entered upon the 
verdict.” 

Said motion is based on the ground that all of the matter „ 
contained in the above part of the record specifi^Hy Telates 
to a motion for a new trial and certain affidavits and test!- 
mony taken on that motion, which said motion was overruled 
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by the court that heard the same, and such action on the part 
of the trial court is not re viewable in this court. 

WILTON J. LAMBERT, 

D. W. BAKER, 

Attorneys for Appellees. 

To Leo Simmohs, Hugh T. Taggert, and C. C. Cole, 
attorneys for appellant: 

Please take notice that the above motion will be called to 
the attention of the court on the first day of its next term at 
10 A. M., or as soon thereafter as counsel can be heard. 

WILTON J. LAMBERT, 

H. W. BAKER, 

Attorneys for Appellees. 


Argument. 

An examination of the typewritten record will show that 
on page 127 there is set out a motion for a new trial, stating 
the formal grounds together with certain alleged misconduct 
on the part of one of the jurors, and the record from said 
motion to the paragraph reciting the action of the court, is 
made up of affidavits filed by plaintiffs and defendants, and 
also the testimony of each and every one of the jurors, ex¬ 
cepting one, who sat in the case. The court below overruled 
the motion for a new trial and under objection permitted the 
parties to place the motion itself and the affidavits and the 
testimony taken in the Bill of Exceptions. It is insisted 
that this action is unheard of in a common law proceeding, 
and that the motion of the appellants and affidavits and 
other proceedings had, together with the ruling of the court 
thereon, form no proper part of the Bill of Exceptions, and 
that the attempt on the part of the appellants to have this 
brought before this court in that way is unwarranted by any 
law. The matter therein contained is a question of fact, and 
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was decided by the court below as such, and is not reviewable 
in this court. 

An examination of the rulings of this court will disclose 
no case where they have permitted an exception or claimed 
the right to review the action of the Trial Court on a motion 
for a new trial, and the matter has been so well settled by this 
court that it almost seems absurd that counsel would take up 
nearly one hundred pages of the record with matter of this 
kind. This matter has been so fully considered by this court 
that it would seem almost idle to cite to the court authorities; 
but in the case of Eaub v. Carpenter, 17 Appeals, p. 519, the 
court say: 

In accordance with the well-established rule of com¬ 
mon law, and with the general rule prevailing every¬ 
where, unless changed by statute, we have held in several 
cases that the rulings of a Trial Court on motions for a 
new trial, applications for a rehearing in Equity, and 
motions to vacate orders, judgments or decrees, are within 
the sound discretion of the court to which the motions 
are addressed and are not in general subject to review 
by the Appellate Court.” 

See also 

Price V. U. S., 14 App. D. C., p. 401. 

Babbington v. Brewing Co., 13 App. D. C., p. 527. 

St. Clair v. Conlon, 12 App. D. C., p. 161. 

Chester v. Morgan, 11 App. D. C., p. 435. 

Brown v. Bradley, 6 App. D. C., p. 207. 

D. C. v. Cemetery, 5 App. D. C., p. 497. 

Thomas v, Presbrey, 5 App, D. C., p. 217, 

D. C. V, Wilcox, 4 App., p. 90. 

In the case of West vs. The United States, 30 Wash. Law 
Eeporter, p. 552, the court treated the assignment of error in 
that case, which assignment of error alleged that the court 
erred in not granting a new trial as having been made through 
inadvertence, the court say: 





We have so repeatedly held in this court that the 
action of the Trial Court upon a motion for a new trial 
is not the subject of review here, that we must suppose 
that the assignment of error made in that regard in this 
case, was made through inadvertence. Such assignment, 
of course, cannot be considered.” 

The counsel for the appellants had the West case before 
them when they insisted that the record be enlarged so as to 
contain all of this matter, and having full knowledge of the 
rulings of this court, their action cannot be construed to mean 
anything but an attempt to make this record so large that in 
hope of reversal they would heap costs on the innocent appel¬ 
lees,. It is insisted that this matter, which is easily separable 
from the other part of the record, is really no part of the rec¬ 
ord, "should not be printed, and should be stricken out by the 
court, if this is permitted to be treated as a part of the rec¬ 
ord on the hearing, or if it is permitted to be printed as a part 
thereof, appellees will be compelled, in duty to their clients, 
to go into the facts contained in these affidavits, and they will 
be put to great expense in printing a brief, in digesting the facts 
therein contained for the court, to which they would not be 
put if ^e appellants had properly prepared their record. 

It is therefore respectfully insisted that appellees should be 
put to no such hardship, and that all the matters contained 
in the record referring to the new trial, should be stricken out. 

Respectfully submitted, 

WILTON J. LAMBERT, 

D. W. BAKER, 

Attorneys for Appellees, 












